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SAHIS Treatiſe is divided uns 
| der theſe Conſiderations ; 
: I. Of the kinds of Offen= 

Ces. 


2. Of the Incidents to thoſe 


Offences. 
B The 


= 


Pleas of the Crown: 


The kinds of the Offences ara 
diſtinguiſhed according to the di- 
verſity of Laws. by which they are 
introduced, VS. - 
x the Common Law. 


Offences: 


- 


By Statute Law. 
Offences by the Common Law 
diſtinguiſh'd according to. the des 
grees of Offence, 


: __ 
. @Not Capital: 


Of Capital Offences, they are 
fuch = 
1. ASareimmediately againſt 

God. 
2. Immediately againſt Man. 
Thoſe that are Offences not Ca- 
pital by Common Law or Miſpriſi- 
ohs, may be in breach of Peace,&c: 


ww 


| Capital. 
Offences by the Sar 
Not Capital. 
. 'The latter are many , and not 
here to be treated of: 


Now 


Of Hereſe. | 
Now r. concerning Offences Ca- 
pital, that are immediately againſt 
Divine Majeſty, which are 


Hereſie, 
E 
Witchcraft. 
Concerning Hereſfie , wherein 
conſiderable, | 
I. What is Hereſie ? 
At this day all thoſe former Ads 
which determined certain Points to 
be Herefie ſtand repealed; and 


3 Inſt. p. 39, 
40,41,QXC. 


though there be no expreſs At de- , 


_ terminingwhat ſhall be ſaid Hereſie, 

et the Statute of rx Z, c. r. direct- 
ing the High Commiſſion, reſtrain- 
ing, 

4 To what formerly determined 
Hereſie, by the Canonical Scrip- 
tures. - 

2, To what adjudged ſo by the 
. four firſt General Councels. 

3. To what expreſly adjudged 
Hereſie by any -General Councel by 
expreſs words of Canonical Scrip- 


tures. 
B z 4.To 


Of Hereſe. 
4. To what ſo determined. 
TI.: Who to judge of Herefie ? 
1. The Temporal Judge cannot 
- puniſh any Perſon for Hereſie by In- 
di&tment or otherwiſe ; but yet he 
may take knowledge whether a 
Tenent be Hereſie, or no?tAs where 
by the Statute of 2 Hez. 4. now re- 
pealed, Ceſar was committed for 
laying, Although he was Extommmus- 
nicated by the Archbiſhop, he was 
ot ſo before God: and Warner 
commited for ſaying, Nox Tenetur 
ſolvere decimas, and thereupon im- 
priſoned. In a Habeas _— by 
the former, and ſpecial Juſtification 
in an Action brought by the latter, 
' adjudged neither Hereſie. | 
2. All thoſe Statutes that gave 
power to Arreſt or Impriſon for He- 
reſie, ViS.2 Hen. 4. 15. 2 H. 5.17. 
5 R.2.c.5. 1&2 Ph.& Mar.c.6. 
are repealed by 1 £1:z. 
II. The way to Convict of 
Hereſie. 
1. By the Common Law. 
1. By the Archbiſhops and Bi- 
ſhops in a General Synod. 
2.By 


Of Here/te. 


_ 2. By the Biſhop of the Dio- 
ceſs. 
hs ” Stat. 23 H.8.c. 9. 

By the Archbiſhop in caſe of aſ- 
Tent or neglect of his Suffragan. 

The puniſhment of the party 
convict of Hereſie. 

Upon Certificate of ſuch Convi- 
Aion, a Writ De Heretico Combu- 
rendo granted, without which they 
cannot proceed to any temporal pu» 
niſhment. | 

But if after Conviction he abjure 
his Opinion, his life is ſaved. 

But if he relapſe after Abjuration, 
then irrecoverable : But by the Sta- 

tute 2 He. 5. c. 7. all Statutes which 
introduc'd any Forfeiture ſtand re- 
ealed : Neither did the Common 
aw inflict any Forfeiture , becauſe 
the proceedings were only pro ſa- 
lute anim4,and now by the Statute 
of 29 C. 2. the Writ De Heretico 
Comburexdois taken away. 


B 3 Witches 


W, ztchcraft. 


| 7 Itcheraft at Common Law 

WwW puniſhed with death,as He- 
refie, by Writ De Heretico Combu- 
_ vendo. | 

The Statute of r Zac. 12. the on- 
ly Law now 1n force againlt it, and 
divides it into two Degrees. 

I. Witchcraft in the firſt Degree 
made Felony without Clergy, divi- 
ded into four Species. 

1. Invocation or Conjuration of 
an Evil Spirit, 

2. Conſult , covenant with, en- 
tertain , employ, feed , or reward 
any Evil Spirit to any intent , al- 
though no ac done thereupon. 

3- Takeup any dead Perſon, or 
any part thereof, to be employed 
or uſed in Witchcraft Charm , al» 
though not actually uſed or em- 
ployed. 

4. Exerciſe any Witchcraft , In- 
chantment, Charm , or Sorcery , 
whereby any Perſon ſhall be _— 
; wh 1 - 


_ Of Witchcraft. 
deſtroyed, conſumed, or lamed- in 
his or her Body, or any part there- 
of ( which requires the a& to be. 
done, v:>. laming, conſuming.) 

Theſe and all Acceflory before to 
ſuffer as Felons without Clergy, be- 
cauſe not ſpecially excepted. | 

IT. Witchcraft in the ſecond De- 
gree. 
1. To take upon'them by Witch- 
craft, Inchantment, Charm, or 
| Sorcery to tell where Treaſure is to 

be found: They that take upon - 
them to doit, though they cannot, 
yet within this Law. 

2. Or where Goods loſt or ſtollen- 
may be found. ; 

3. Or to the intent to provoke a- 
. nyPerſon to unlawful Love; theſe 
Clauſes come under the word | take 
| upon |. 

| 4. Whereby Goods or Chattels 
ſhall be deſtroyed ( which requires 
an actual deſtroying, and not a bare 
taking upon them). 

5, Or ſhall uſe Witcheraft to hurt 
any Perſon, though the ſame be not 


effected. 
B44 ; IM 


3 Inſt. p. 47. 


Of Witchcraft. 


The punifliment of theſe, 

1. The firſt Offence. a years Im- 
priſonment and Pillory. 

2. The ſecond Offence Felony : 
but this requires 

1. An aQtual conviction and 

Judgment for the firſt. 
2. Theſecond Offence mult be 
committed after Judgment 
for thefirſt. 

The like in Forgery, Tranſporta- 
tion of Sheep, 8&c. 

But the Conſequence upon At- 
tainder, vzS. Corruption of Blood, 
and loſs of Dower and the Lands 
Forfeiture, ſaved. . 

And Note, a Saving againſt Cor- 
raption of Blood faves the Deſcent ; 
and ſaving the Land to the Heir 
proven corruption of Blood as to 
raar. | 

Concerning Offences againſt men 
; nmediately diſtinguiſhed in the 
Judgment or Event, Capital, or not 
Capital. 

Capital, either by Common Law 
or Statute, and theſe either Trea- 
10:1 or Felonies. | 
Trea- 


Of High Treaſon. 9 
High Treaſon, 

Treaſon, either or 
2 Petty Treaſon. 


High Treaſon. 


ND this is thought an Offence 
at Common Law ; yet be- 
cauſe there be ſome mixture of In- 
troduQtions of new T reaſons by Sta- 
_ , would be conſidered toge- 
tTacr. 
1. Conſidering High Treaſon, it 
is diſtinguiſhed into four kinds. 
I. That which concerns imme- 
| diately the King, his Wife, 
or Children. | 
2. That which concerns lus 
_ Office in the Adminiſtration 
of Juſtice. , 
3. That which concerns his 
Seal. 
4. That which concerns his 
n. 
Before we come to theſe Particu- 
| : of lars, 


4 Inſt, P» 436» 


3 Inft. p. 4, 5. 


Of High Treaſon. 
lars,, ſome tlithgs/to be.. generally. 
premiſed. [OT LEM 

1; Fhat thoſe that have ſuch diſ- 
ability upon them that diſables 


them to ac reaſonably,cannot com- 


mit Treaſon, viz. Nox compos men- 


2, and Infants. within, Age of diſ- 


cretion; yet Quzre 3 H: 7. 

And therefore if a Traytor be- 
corfties Now compos mentzs before 
Conviction, he ſhalt not Be Arreign- 
ed'; if after Convition;, he ſhall 
notbeexecited. 

An-Atien Enemy, committing an 


hoſtile act, dealt with as an Ene- 


An Ahen Army committing any 
Treaſon: are Traytors. within the 
Faw. | | 

2. The Statute of 25 E. 3. redu- 
ced and ſettled all Treaſons, and by 
that means allf Freaſons that were 
before are reduced., and the x Ma. 
reinforced the Statute 25, E. 2. and 
reduced all new Treafons to the 
old Standard of 25 E. 3. and fo 
all Trealons declared between 25 
E. 3. and 1 Ma. were abrogate. 

3. All 


Of High Treaſon. 
_ 3+ All Treaſon includes Felony, 
therefore if the Indictment want 
proditorie, a Pardon of all Felonies 
diſcharges it. 1 


Now concerning the kinds of 
High Freaſon. | 
Compaſling and: imagining the 
death of the King, Queen, or 
Prince,- and declaring the fame by 
ſome open Deed: 
F. What is a Compaſſing the 
death ? 

' Detlaring by an opert att a' de- ; 1nft.p. 6,12, 
ſign toDepole or Impriſonthe King, 38- 
1s an Overtact to manife{t the com- 
paſling of his Death. 

HE. WhataKing? 

1. A King before his-Coronation, , 1,n. p, +. 
a King within this Statute when the 
Crown deſcends upory him. 

2. AKing de fatto, and not de ria. 
Jure, a King within this Act, and 4 
_ Freafom againſt him is puniſhable , 
though the right Heir get the 
Crown. 

2. & Titular King, that is not 
Regnant ; as the Husband of the 
Queen 


12 


3 Inſt.p.9. 


Ibid. 


3 Inſt. p. 12. 
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Queen not a King within this A, 


and the Stat. i & 2. Ph. Ma.c.1o. 
but the Queen is. | 
4. The right Heir to the Crown, 
yet not in Polleſſion, therefore is not 
a King within this Act. 
II. What the King's Wife? 


It extends not to the Queen. 


Dowager. : | 

IV. What the eldeſt Son and 
Heir of the King within this Ae ? 

The ſecond Son, after the death 
of the eldeſt, within the Act. : 

The eldeſt Son of the Queen 
Regnant within the Statute. 

The Collateral Heir apparent, as 
Roger Mortemer 11 R. 2. the Duke 
of Tork 39 H.6. not Son and Heir 
within this AR, yet Quezre. 


V. What an Overt ad requiſite. 


to make ſuch compaſſing Treaſon ? 


i. An Overt act muſt be alledged 


in every ſuch Inditment,8: proved. 

2. Compaſiing by bare words is 
not an Overt act, as appears by ma» 
ny temporary Statutes againſt it , 
1 EL.c.6. 13 El.c.r. but the ſame ſet 


down by-him in writing is anOvert 


aft ; 


nad PA Munn) am 


Of High Treaſon. 
at; yetnow it has been adjudged 
that words are an Overt aR;,and the 
Law taken accordingly. | 

Z. Conſpiring the death of the 
King , and providing weapons to 
effect it, or ſending Letters to ſecond 
._ it; aſſembling People to take the 
King into their power ; Lord Cob- 
ham's writing Letters to a Foreign 
King to invade, an Overt ad. 


Confpiring to levy War no O- 3 aft. p. 14. 


vert act unleſs levied, becauſe re- 
lates to a diſtin Treaſon. 

II. -Treafon levying War againſt 
the King. 


1. Conſpiring or compaſling to 3 ©7-2-c1. 


levy War, without a War de fa#o, 
no Treaſon; but if a War levied, 
the Conſpirators Traytors as well 
as the Actors : This appears by the 
Stat. 13 £1, c. 1. that made ſuch 
Conſpiracy Treaſon during the 
Queens life. 

2.Raiſing a Force to burn or throw 
down a particular Incloſfure only a 
Riot ; but if it had been to have 
gone from Town to Town, and caſt 


1n all Incloſures , Bradſpaw's caſe ; 2 aud. ps: 


Or 


<&4 


3 Inſt-p-11. 


my publique. 


Of High Treaſon. 


-or,to change Religion , . or. to jn- 


hance the galaries. of Labaurers, a 
levying of War, ;hecauſe the Ene- 


3. Joyning -with Rebels pro ti- 


more mortis, .and recelled quam ci 
to -potueruut ad Caſtles no  Freaſpn, 
2 Toft. 10. 

. ..4. Holding a Force or Caſtle. a- 
gainſt the King's Force a.levying of 


War. 


_ . TH. -Treaſon adhering | to - the 


King's Enenues,: giving: them Aid 
within the Land and without. 
1. What adhering ? 


_ - . Giving Aid and Comfort tothem; 


ſurrendring the King's Caſtle for re- 
ward ? LSE ; 

2. What an Enemy: ? 

The SubjeR of the King becom- 
ang a Rebel, | he, that: out of the 
Realm ſuccours him ,, this not adhe- 
ring to an Enemy ,within- the 
Clauſe. | 

An Enemy coming heflilely into 
England ,. ſhall be dealt with as,an 
Enemy executed-/by Marſhal Law,or 
ranſomed ;- but -a Subje&t aSiing 

| all 
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ſhall be dealt with as. a Traytor. 
” Scgts Mag Logtand in 
hoo Weovlnd the in Ron 
Lord Herris Caſe; 3 If. p..r1. 
2. Within the Land or without, 
how that Foreign Treaſon. {hall be 
tried. - Fn ts 
_ . » I, At CommonLaw for aFo- 
rejgn Treaſon the Indit- 
ment. and Trial . muſt be 
.  wherethe Land lies. 
a. Per Stat. 35 H.8.c.2. yet 
| in Force.it may be tried or 
inquired of in B. R. or by 
Commilſſiion in any County 
where the King appears ; 
the King's Sigmiture may be 
either to the Commuſtion or 
 _. Warrant thereof. 
Treafondone in Ireland is with- 1 and. p. 262. 
in that Statute, . Perro?'s Caſe. 
Per Stat. 28 H.8.c. 15. Treaſon Tror.ab.'p. 
upon the Sea inquirable and triable 382- 
by Commulſſion in any- County ; at 
"Common Law it muſt be before the 
Lord Admiral. | 


IV. 
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IV. Treaſon, Violation. 
- I. The King's Wife extends not 
to a Dowager, if ſhe conſent 'tis 
"Treaſon in her. ' 
2. The Prince's Wife, ſame Law 
as before. | 
+3. The King's eldeſt Daughter 
then living. _ = 

— Thus farof Treaſon that relates 
to the King's Perſon and neareſtRe- 
lations, wherein generally 

1. There muſt be an Overtad to 
manifeſt the Evidence, and word of 
mouth 1s Overt a&, as it has been. 
adjudged, wv:de the Statute of 13 
Car. 2. cap. I. | 

2. Thatit muſt be made appear 
by manifeft proof, and not by con- 
jequres. 

3. He muſt be lawfully attaint 
thereof, either by Confeſſion or by 
his Peers in his life time. 

And therefore if a Perſon be ſlain 
in open War he forfeits nothing,nei- 
thercan he be attaint in ſuch caſe, 
but by Parliament. , 


Thus far of Treafons relating to 


the King immediately ;now follows 
that 


Y = 
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that which is interpretative Trea- 
ſon ; Killing the Chancellor, Trea- 
furer, Tuſtice of one Bench or other, 
Juſtice in Eyre, or of Afliſe , or” 
Oyer and Terminer in their place, 
doing their Offices. _ | 
I. This extends -but to the Per- 
ſons her2 named, not to the Lord 
Steward, Conſtabfe , or Marſha!, or 
Lords of Parliament. E 

2. It extends to thoſe only during - 
their Office. We] 

2. It extends only to killing,: not 
wounding without death. | 

But by Stat. 3 H. 7.c. 14. com- 
paſſing to kill the King, or any of 

his Councel made Felony. 

_ _. Counterfeiting the Great Seal or 
Privy Seal. : 

1: It muſt be an actual coun- 
terteiting thereof, compaſ- 
ſing to doit no Treaſon. 

2. Aﬀixing the Great Seal by 

\ _, Chancellor without War- 
rant no Treaſcn. 

3. Fixing a new Great Seal to 

* to another Patent is a 
great Miſpriſtun, but no 
Treaſon; 
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Treaſon ; nor a Counterfeit- 
ing within this Statute. 

4- Axders and Conſenters to 
ſuch |. Counterfeiting are 
within this At. 


| 5. The Counterfeiting of the. 


Privy Sign or Sign Manual 

no Treaton-within this At , 
but made ſo by the Statute 
i Ma. c.6. ; 


V. Treaſon concerningithe Coyn. 


1.Counterfeiting the Kings Ce yn, 


this was Trezfon at Common Law, 


and Judgment only as: of Pett 
Treaſon. I... 
_ But whereas Clipping , &e.- is 
made Treaſon by ſubſequent Sta- 
tutes, the Judgment is tote hang'd, 
drawn, and quartered, becauſe in- 
troductive of a new Law. 
Herein conſiderable, 

1. What ſhall be a Counterfeiting, 
Clipping, Waſhing , and Filing of 
Mony for lucre or gain, any of the 
proper mony -of'the:Realnr, or of 
other Realms, allowed to be cur- 
rent 


- 
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rent by Proclamation , not within 
this Statute , but made High Trea- 
ſon by Stat. 18 ZE. c. 1. but with- 
out corruption of blood or loſs of 
Dower. 

2. What is Mony ? 

This extends only to proper Mo- 
ny of this Realm. 

But now, 

x Ma.c.6. Forging or Coun- 
terfeiting Mony made cur- 
rant by Proclamation, is 
High Treaſon. 

14 El. c.;. Forging of For- 
reign Coin not current here; 
Miſpriſion of Treaſon in the 
Forgers , their Aiders and 

©  Hbetkors. 2 

- Aid Note, the bare forging © 

' © the King's Coin, without 

- uttering, is Treaſon. 

The ſecond Offence concerning 
Mony declared Treafon is, it any 
Perſon bring into this Realm coun- 
terfett Mony. : 

rt, It muſt be Counterfeit. 

2, Counterfeited to the fimilitude 
_d£Ehgitth Moty:- - 

* C 2 Brought 


Per p El. c.1. 
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Brought. from a Forreign 
Realm, and therefore not from I1re- 


land barely. -. ; - 


-  4- Brovght knowingly. 


5. Brought, and not barely ut- 
tered here : But if falſe or clip't 
Mony be found 1n his hands, by the 


Statute De Morneta if he be ſuſpici- 


ous, he may be arreſted till he have 


found his Warrant. 


6. He muſt merchandize therc- 


with, or make payment thereof. 


Concerning High Treaſon made by 


the ſubſequent Statutes in 


force. 
5 £1.c. 1. Refuſing Oath of Su- 


Premacy upon ſecond tender Trea- 
- fon, without corruption of Blood. 


Extalling power of Biſhop of 
Rome Premunire-, by bringing in 


Bulls, or putting in execution,or re- 


conciling to the See of Rowe there- 

by, I reaſon. WET. 
Bringing 1n Agnus Dei Premu- 
nire, 23 £J. c. 1. Abſolving Sub- 
zeas from Obedience,or reconciling 
them to Obedience of Rome, From: 
- "won 
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ſon in27 £7. 2, Prieſt coming into 
England, not ſubmitting in two 
days, Treaſon. The like tor Eng- 
liſh men in Forreign Seminaries. 


Cr DO AESRENES. of ——_— 
"—_ 


Petty I reaſon. 


'S confined by Stat. 25 E. 3. to 
[| three Particulars. | 
1. Where a Servant kills his Ma- 
Ker. 
: This extends to ſome other Ca- 
es : 
_ 1, Servant kills his Miſtreſs. 
2, Servant kills Iis Maſter's. 
Wite. 
3. Where a Servant upon Ma- 
lice taken, during his Ser- 
' vice, kills his Maſter after 
departure from his Service. 
2. Wite killing her Husband, 
It Wite and a Stranger kill the 
Husband, petty Treaſon in 
the Wife, Murder in the 


Stranger. 
C 3 It 


C.P.C. [.20. 


Crom.18. 
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If the Wife or Servant procure 
a Stranger to kill her Hus- 
band or Maſter , the Procu- 
rer acceflary only to Mur- 
der : But if ſhe procure a 
Servant to do it, Treaſon in 
both. 

2. Ecclefiaſtical , Secular or Re- 
gular, kills Superior. 

| Note, Aiders, Abetters and Pro- 
curers to Petty Treafon-are within 
this Act. 

This Ac not taken by Equity. 

Son kills Father or Mother , *tis 
Petty Treaſon, receiving Meat , 
Drink, or Wages. 

The Judgment in Petty Treaſon 
for a Man to be hang'd and drawn. 

A Woman to be burat. 

Whatſoever will make a Man 
guilty or principal in Murder, will 
make him guilty or principal in 
Petty Treaſon. "=, 

But if the Servant kill. the Maſter 
upon a ſudden falling out, this is 
not Petty Treaſon, but Matflaugh- 
Ter. 

If the Servant or Wile be of Con- 

- - tederacy 
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federacy to kill the Husband or Ma- 
ſter, and. be in the ſame Houſe, 
though not in the ſame Room, they 
are "wg =; and guilty. of Petty 
Treaſon, for 'tis a preſence. 


Of Felonies. 


N D firſt of Felonies of death 
"A ofa Man. 1 

Now for Felonies, they are ei- 
ther by Common Law or Statute 
Law. 

Felonies by Common Law of four 
kinds : 

1. Such as are committed againſt 
the Life. | 

2. Such as are againſt the Goods 
_ of a Man. | 

3. Suchas are againſt the Habi- 
tation of a Man. 

. Such as are againſt the Proceſs 

of Publiage Juſtice. 


C4 Fes 
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Felonies committed againſt Life 
of two Natures. EQ 
1. Thar which is committed a- 
gainſt his own Life, Flv de ſe. 
2. Committed againſt another 
Man's Life involuntarily. | 
1. Per infortuniun, and there- 
in of Deodands. | 
2. Per neceſſitatem, in Defenc2 
of Juſtice, in defence of ſelf. 
2. Voluntary, without Malice, 
with Malice. | 
Felo ae ſe. - 
1. The Perſon. 
'1, As1n other Felonies, ſo in 
this, the Perion that com- 
. mits it mult be of years of 
diſcretion , Compos ments , 
otherwiſe there 1s no Forfei- 
ture : Therefore if a Luna- 
tick , during his Lunacy, a 
Man diſtract by force of Di- 
ſeaſe, or Non compos mentis, 
kill himſelf, no Felony. 
2. AS in other Felontes the 
death muſt enſue within a . 
year and day atter ſtroke. | 
2. Thea mav be voluntary, in- 
7 | voluntary 
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involuntary in ſome Caſes. If 4. 
aſſault B. and B. falling down with 
his knife drawn , A. 1n purſuit to 
kill B. by haſte falls down'upon the 
knite, A. 1is Felo de ſe, and forfeits 
Goods. 

But 1f B. was ſtanding on his De- 


upon the Weapon and kills himſelf, 
not Felo de ſe. +, 

3. Conviction. 

. I. It the Body can be ſeen, then 
the Conviction before Coro- 
ner,ſuper viſumCorporis,not 
traverſable. 


Ze” 


Stam.P.C.16. 
fence with his knife drawn, A. runs ©* 4 


2. It notſeen, then before Ju- C.P.C.p.55. 


ſtice of Peace , and then tra- 
verſable by the Executor or 
Adminiſtrator. 


'. In the ſame manner, if enquired . 


in B.R, in ſame County, traverſa- 
ble. | 

4. Forfeiture relates to ſtroke. 
Villain ſtrikes himſelf, Lord ſeizes 
his Goods, Villain dies, King ſhall 
have them. 
Of what ? | 
Joint things in Action, all —_ 
ok | ed, 


Crom.28, 
C,P.C.56. 
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ed, unleſs 'in caſe” of Merchants; 
ou things ſeveral Moieties for- 
eited-: But Joint Chattels in Hus- 


_ band'and Wife, all Forfeit for Of- 


tence'of Husband. 
Chancemedley Felony of death of 


another, either involuntary , or 
_ voluntary. 

Involuntary perwrfortunium, ex 
neceſſitate. | | | 

Involuntary nh infortunium. 

Chancemedley, where a Man 
doing a lawful at, without intent 


. of hurt to another, and death caſu- 


ally enſues. 

As ſhooting at Rovers, or at a 
Bird, or hewing a Tree and the 
Hatchet-head flies off, or a School- 
maſter in reaſonable manner beat- 
ing a Scholer , or a Father his Son, 
or a Maſter his Servant. 

Doing a lawful thing that may 
breed danger, and giving warning ; 
Juſting by command of the Prince. 
But if the a& be uhlawful, then 
death enſuing Manſlaughter orMur- 
der. FE. -- 

: Shoots 
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- Shooting at a Deer in anothers 
Park, the Arrow glanceth and kil- 


leth a ſtander by, Manſlaughter. 
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Throwing ſtones or ſhooting in ©: &55- 


the High-way, and death enſuing, 
Manſlaughter. 


But if a man, knowing people C-P.C. 57. 


paſſing by in the ſtreet, throw a 
ſtone over the wall, Murder. 

- Playing at Hand-ſword without 
command of Prince, death enſuing, 
Manſlaughter. 

So that an unlawful aR, without 
an ill intent , makes it Manflaugh- 
ter ; with an ll intent, Murder. 

And where it is found involunta« 
ry per znfortunium, cauſeth forfei- 
ture of Goods; but 2 Pardon of 
Courſe upon Special matter found. 


Deodand. 0d, 

Bur there is a death per znforinn- 
1m without the default or procure- 
ment of another ; fall! from a Tree, 
or by a Horſe or Cart; and the 
thing that occaſions the death 1s 
Forfeited and Deodand ; wherein 
conſiderable, 

"WL. 1. What 
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1. What forfeited' as a Deo- 
dand. | 
C. P.C. $8: If a man fall from a Cart or Ship 
in Freſhwater, 'tis a Deodand ; o- 
therwiſe in Saltwater. 
2. If an Infant under fourteen be 
ſlain by fall from Cart, Horſe, or 
Mill, no Deodand ;. but if ſlain by a 
Horſe , Ox, or Mill, then a Deo- 
dand. 
Dalc.Inſt.c.97. Tf a man kill another with any 
Sword, a Deodand. 
2. When forfeited, 
When found by Inquiſition,there- 
fore the Jury ought to find the price; 
this is before the Coroner. 


Honucide ex neceſſitate. 


This of ſeveral forts : 
I. In reference'to Juſtice. 


2.In defence of his Perſon, Houſe, 
Goods, &c. 


Homicide ex neceſſitate in refe- 
rence to Juſtice, of ſeveral kinds : 
1. In execution of Juſtice. 
2, fnadvancement of Juſtice. 


x Hoe 
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Homicide in Execution of Juſtice 
requires certain preſcripts. 

. 1, That the Judgment given be 
by one that hath Juriſdiction in the 
Cauſe. .. - 

If a Juſtice of Peace give Judg- 
ment in Treaſon, the Execution 
thereof Murder in Judge and Offi- 
cer. | 

But if he give Judgment of Felo- 
ny in Treaſon, Felony in the Judge, 
but not in him that executes 1t. 

2. That it be done by a lawful Ot- 
ficer. 

Therefore if a Stranger of - his 
own head, or the Judge that gives 

the Sentence, Executes, when it is 
_ to bedone by Sheriff, Felony. 

. That it be done purſuant to 
Judgment. 

Judgment to be hang'd, Sheriff 

beheads him, Felony. 


Homicide in advancement of Ju- | 
ſtice in Cauſes 
y 


Civil. 


mn 


go 
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-' 1. In Cauſes Criminal. | 
If a Sheriff or Bailiff, having war- 


rant to arreſt a Perſon indxted of 


Felony, and he will not obey, and 
ſuffer himſelf to be arreſted, the 


Bailiff kills him, no Felony. 


The ſame if any Perſon purſues 


upon Hue and Cry , or otherwile to. 


arreſt a Felon that flies. 

If a Felon arreſted break away 
from his ConduQtors to Goal, the 
may Kill it they cannot otherwile 
take him. 
 Butin this latter Caſe there muſt 
be a Felony done. 

it a Prafoner aſſault his Goaler , 
and he kill lus Priſoner, no Fe- 
lony. OSS: cw Fa 
- + Raoters 'or forcible Enterers or 
Deteinors , ſtanding in oppoſition 


_ tothe Juſtize'slawfol warrant, and 


one of them1lain, noFelony,. 
Keeper or Parker may kill hun- 


ter, it they fly or defend them- 


' ſelves. 


2. In Civil Caufes.. 

Though Sheriff cannot kill a man 
who flies from the execution of a 

_ | Civil 
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Civil Pracels, yetit herefiſt the-ar- 
reſt, the Sheriff or .his Officers-:need 
not give back i;-but may kill the A(- 
failant ; ſo if in the arreſt and ſtri- 
ving together, 'Officer kill him, no 
Felony. | 2 Hh 


Now touching all the former Homi- 
cides theſe things obſervable. 


1. There mnſt be no -malice co- 
toured -under pretenee'of: neceſſity ; 
for if it be, it alters the'Caſe, and 
makes it Murder. 4 
_ 2. TheParty that did the Fact 
muſt be arreigned, and-upon Not 
Guilty pleaded the Special Matter 
muſt be found. - 

3. Upon this Special Matter thus 
found, the Party is to be diſmiſt 
without - any forfeiture or pardon 
purchaſed. | 

Thusof Homicide ex neceſſitate 
in reference to Publique Juſtice : O- 
thers there are, that are grounded 
Þ ——_— Intereſt, and they are 
oft two kinds. 

1. Juſtifiable, and conſequently - 
inducing 
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. ducing no forfeiture at all, nor need- 


_ feiture, where a Perſon comes to 
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ing pardon. 30 
"= Excuſable , and yet inducing 
forfeiture. | | 

I. Juſtifiable and inducing no for- 


commit a known Felony. 
1.1f aman come to burn my 
Houſe, andT ſhoot out of my 
Houſe and kill him , no Fe- 
_Jony; 4 
2. If a;Woman kill him that 
aſlawteth her to raviſh her, 
no Felony. '. 
 - 2:1f Thieves affault me in the 
- Highway, or in my Houſe 
torob me, I, or any of my 
Servants kill them, no Felo- 
ny or Forfeiture. 
But if the aſſault in my Houſe 
' were not to rob, but to beat 
me,&c. there 'twould be on- 
ly ſe defendendo, and Goods 
orfeited, and a Pardon of 
courſe to be granted, becauſe 
they came not to commit a 
known Felony ; for it can- 
not be judged . whether he 
meant to kill me. =: 
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If one come to enter 'into my Dalc.98: 

houſe, claiming Title, and I kill 

him, Manſlaughter. 


Homicide excuſable ſe Jefendendo, 
where though it ſave the Life, yet 

the Goods are forteited ; this re- 
quires theſe things. 


i. It muſt be inevitable neceſſity, 
yet in caſe of juſtifiable Homicide,as 
of - a Thief rhat comes to rob rae, or . 
by an Officer reſiſted in theExecuti- c.p.c..55. 
on of an Arreſt, the Party need not 
give back to the Wall. : 

| Butin this Homicide ſe defenden- CP.C.57. 
do, the Party that is aſſaulted not 
excuſable, unleſs he give back to the 
Wall. 

Bur if the aſſault be ſo furious , Palt<-48- 
and in ſuch a place that giving back <5 
would endanger his life, he need not 
give back. 

A man fights,and then falls to the 
ground, then flying not neceſſa- 
ry. 
__ It muſt be done in his own de- 
fence. 
D If 


34 
CL.C55. 


Dal.c.93. 
Crom.26. 
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If A. be aſſaulted by B. before a 


mortal wound given A. gives back 
until he come to the wall, and then 
if his defence kills B. this is ſe de- 
fendendo. —_ 

But if mortal wound firſt given, 
then Manſlaughter. 

If A. upon malice prepenſe 


 frike B. and then fly to the wall, 


there in his own defence kills B.this 
is Murder. | 

But if there be malice between 
A. and B. A. ſtrikes firſt,, B. re- 
treats to the wall, and in his own 
defence kills A. this is ſe defenden- 
40.7 - 

If malice be betwixt A. and B. 
A. aſſaults B. B. retreats to. the 
wall, and then kills A. in his own 
defence ; if it be in the Highway he 
ſhall be diſcharged, if not, ſe defe:;- 
dendo. Copſton'sCaſe. . 


Thus far of Homicides invo- 
luntary. | 


Ho- 
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Homicide voluntary . is either ex 
 malitiaprecogitata, or ſine ma- 
litia , the former Murder, the 
latter Manſlaughter. 


I. Who ſhall be faid a perſon kil- 
mz. | 
_ A man that is Non compos ments 
kills another, this is no Felony ; 
the ſame for a Lunatick during his 
Lunacy. 

But he that incites a madman to. 
kill another 1s a principal Murder- 
. - - 
A man dumb kills another, Felo- 
ny. ; 

of ® Infant within years of diſcre- 
tion kills another, no Felony ; as if 
he be nine or ten years old. 

But it by circumſtance it appear- 
eth he could diſtinguiſh between 


Good and Evil, it is Felony : as if Crom-27. 


he hide.the body, make excuſes , 
Cc. 

But in ſuch Caſe Execution in 
prudence reſpited to get a Par- 


don. 
D 2 2. What 
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2. What ſaid Malice ? 


It is either implied or exprefled. 
Implied malice is colleed either 


from the. manner of doing , or from 


the perfon ſfain, or from the perſon 
killing. 

1. Malice implied in the manner 
of doing. - . © 

- Poiſoning wilfully any man, im- 
plied malice. "Mp 

F a man do an ad that muſt ap- 
parently introduce harm, and death 
enſue ; as to run amang a multitude 
with a Hoxſe uſed to ſtrike. 

But note, If it were with an in- 
tention to do harm, then Murder ; 
if without ſuch intention, Man- 
ſlaughter. —Y 

Thelike of throwing a ſtone over 
a houſe among many people , the 
intention of doing harm makes it 
Murder ; want of ſuch intention, 
a becauſe an unlawful 
a. 

For an intention of evil, though 
not againſt a particular perſon , 
makes malice. 


Kil- 
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Killing any perſon without pro- 
vocation, Murder: | 
A. comes to B. who refiſts and 
ſtrikes A; kills him, Murder. 
A. Diftorts his mouth, and laughs 421. 
at B. who thereupon kills him,Mur- Frames Caſe. 
der. | | 
2. Malice implied in reſpect of 
the perſon killed. - | 
It a Watchman or Conſtable , or 
any that comes on his aſſiſtance, do- 
ing their Office, be killed, it is Mur- , ks, yamdens 
der, though Killer knew him not to Cafe. 
be ſuch. 
If any Magiſtrate or Miniſter of 
Juſtice, having a lawful Warrant, 
be killed, 'tts Murder : As where a 
Serjeant comes to Arreſt, 
' 1. Though in the Night. 
2. Though on Sunday. 
2. Though upon Arreſt he 
ſhew not our of what Court, 
or whoſe Suit. 
4- Though Proceſs Errone- 
. OUS. 
5. Though he ſhew not his 
Warrant or Mace where 'tis 
not demanded. 
D 2? But 
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= Mackleys \ But if Officer do what is not war- 
OY rantable, as break open a window 
to arreſt, there if ſlain, Manſlaugh- 
ter... | 
Malefactors come into a Park , 
Parker ſhoots, they fly , he purſues, 
they kill him, Murder in all; for 
their firſt entry was with malitious 
intent. 
3. Malice implied in reſpect. of 
perſon killing. "3 
T A. allaults B. to rob B. who re- 
ſiſts, A. kills him, Murder. 
Priſoner by Dureſs of Goaler 
comes to an untimely end , Mur- 
der. | 
Executing Martial Law-in time 
| of Peace, Murder. 


Malice expreſs conſiderable, 

I. In the principal in the firſt 
degree-that doth the act. 

2. In the principal in the ſecond 
degree, that 18 aiding, abet- 
nag. Bc, .- 

 3-In Acceſlaries before Fact. 

1, Principal in firſt degree. 

It a perſon have no particular 
| malice 
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malice againſt any particular pef- 
ſon, but comes with general reſo- 
lution againſt all Oppoſers , if act ©'7-20+ 
unlawful, and death enjue, it is Mur- 
der : Asift it be to commit Riot , 
enter into a Park. i. 

2. It there be malice between A. 
and B. and they meet and fight , a!- 
though A. gives firſt blow, yet if B. 
kill him, Murder. 

If there be malice between A. 
_ and B. A. aſſaults B. and flies to 
wall, there in his own defence kilis 
B. by ſome Murder, but Quere. 

If there be a quarrel between 4. 
B. A. challenges B.who declines it, 
but at length upon importunity,and 
to vindicate his Reputation , meets 
and tigiits, and kills 4. Murder. 14 
Fac. , FhigronT Cate. | 

If 4. and B. fall out upon a ſud- 
den, and they agree preſently to 
fight, and each fetches a Weapon & 
g0 into field and one kills the other, 
this only Manſhughter, becauſe the 
blood never cooled : -but otherwife 
if they had appointed to fight next 


day. 
4 WS - A. 


1-0. 


. Of Feloutes, 
\ A. and B. fall out, A. ſaith he 
will not ſtrike, but will give B. a 
pot of Ale to touch him, B. ſtrikes, 
A. kills him, Murder. . 

If 4. and B. are in malice, 4, 
challenges the field, B. refuſes to 
meet, but faith he ſhall go to mor- 
row to ſuch a Town, A. meets him 
and aſſaults him, B. kills him, Man- 
ſlaughter, and no Murder. 

The Child of 4. beats the Child 
of B. -who runs home to his Fa- 
ther, and he runs three quarters of 
a mile, beats the other Child., and 
he dies, Manſlaughter. 

3- If malice benot continuing to 
death, no Murder. 

_ A.and B. combat upon malice , 
and are parted, and after they meet 
and combat upon the ſudden, and 
one kills the other , by ſome not 
Murder , becauſe the firſt Malice fa- 
tisfied. DN 

If the party killed had wounded 
at firſt combat the party ſlaying , 
Ouzre. 

A, and B. are at malice, and re- 
conciled , and after upon a new 
OC» 
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occaſion fall out and kill, no Mur- 


der. 


ath, but intended only to beat 
the party, yet if malice, it is Mur- 
der if death enſue. 
A Keeper of, Eſterly Park finds a 
Boy ſtealing wood,and binds him to 
. his Horſe tail ; Horſe runs away and 
kills Child, Murder, for it was a de- 
liberate at. Cy. Car. 131, Hollo- 
way's Caſe. NG 
5. Themalice intended to one, e- 


 greditur perſona,. and makes death ' 


of another, this a&t makes it Mur- 


der , and qualifies it in ſame manner, 
as if it had had its due effects. 


| + Tho malice did not riſe fo high 
as de 


4 


A, having malice at B. ſtrikes at y,, ,g. 


him, and miſſes him, and kills. C. 
this is murder in A. and if it had 


been without malice, Manſlaughs-. 


ter. | 
A. having malice at B. aſſaults 
himg and kills his Servant, Mur- 


er. 
A. lays poiſon to kill B. and C. 

- by miſadventure takes it and dies, 
Murder in A.. contrary if it had 
| been 
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been laid to kill Rats, then per zn- 
 fortunium. : 

A.and B. combat upon malice,C. 
comes to part them, A. kills C. per 
aſcuns, Murder in both ; and if the 
falling out were ſudden , then only 
Manſlaughter in-him that kills him, 
Quzre. | 

6. Malice muſt be of Corporal - 
danger to the party. 

2. Principal in ſecond degree,that 
are aiding and abetting. | 

1. If two or more come together 
to kill, rob, or beata man, or to 
commit a Riot, and one of them 
kills a man, this is murder in all 
them of that party that are preſent 
aiding or abetting him thereunto,or 
that were ready to aid him, though 
but lookers on ; otherwiſe it they 
came there by chance. 

2. Allare ſaid to be preſent that 
are in the ſame Houſe, though in a- 
nother Room, or in the ſame Park, 
though half a mile diftant, and out 
of view ; therefore if they come to 
commut a Felony, ſuch perſons aid- 
ing and abetting ſhall be ſaid to be 
preſent, 3. A 


St.P.C.c.y0. 


of Felonies. © 47 


-  3- A. and B. fall out , and ap- 

——_ field, A. takes C. his Second, 

B. takes D. his Second, A. kills B. 

this is doubtleſs Murder in C. and ene op 
1t hath been held Murder in D, alſo, Os 
for it is a compact ; but it ſeems: O= 
therwile. 

4. If - A. and B. having malice 
——_— meet and fight, and C. the 
Servant of A, not acquainted there- 
with, takes part with A. his Ma- 
ſter, and kills B. this 1s Murder 1 ing _ wore | 
A. and only Manſlaughter i inc. the oo _. 
ſame Law if C. came in ſuddenly 
and took part with A. and kill B. 

3. What malicein Acceſlary be- 
fore Fact, ** 

A, commands B. to kill C. with 
a Gun, he kills him with a Sword, 
A. is acceſlary to this Murder, be- 
cauſe killing 1s the ſubſtance. 

But it' he command B. to kill C. 
and he by miſtake kill D. this is 
Murder in Þ. but A. 1g not acceſlary 
thereunto. 

A. commands B. to beat C. who 
bears him, whereof he dies, this is 


Murder in B. and A. is Ce - 5 
| ”" 


| $tDalc.93. 


Dal.c.93- 


Ibid. 
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becauſe death enfucd upon the act 
commanded. + 

4. What is killing ? 

Poiſon , Weapon , Gun, Boy , 


 Cruſking, Bruiſmg , Smothering , 


Strangling, Famiſhing, inciting 
Dogs, laying a Sick man in the 
cold. 

Laying an Infant in an Orchard 
under Leaves, and he is ſtricken 
with a Kite. ”- 

A man keeps a Beaſt uſed to 
Arike knowingly, and ties it not up, 
the Beaſt kills a man', Felony by 
ſome,by others not, but a groſs miſ- 
demeanour. 3 £. 3. Cor. 311. 

5. What perſon killed ? 

It muſt be a perſon 2# rerum 14- 
tr a. : 

If a Woman quick with Child 
take a potion to kill it, and accord- 
ingly itis deſtroyed without. being 
born alive, a great miſprifion, but no 
Felony ; but 7 born alive, and after 
dies of that potion, it is Murder. 
 Thelikeif dies of a ſtroke given 
by another in like manner, counſel 
before birth to deftroy it , and __ 

rac 
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the Childis born deſtroyed accord- , 


ingly, the counfeltor is acceffary. 


6. What a place within the 


Realm? EP 

_ Stroke ' and death. 7» partibus 
tranſmarinisnot puniſhable at Com- 
mon Law, bur before Conftable and 
Marihal. 

Stroke and death upon Sea in- 
quirable before Admiral , according 
to Stax. 28 H.8. c.r3. But ſtroke 
upon the Sea, and death upon the 
_—— the County, not puniſhable 
at E TO 

If ſtroke in one County, and 
death in. another, the party ſhall 
wes? indicted where death hap- 
ned. . 
 _. An acceſlary in County of 4 

to 2 Felony comnmutted in County 
of B. the acceſfary after Certificate 
of the Convidtion and Attainder of 
the prineipal, may be Arreigned in 
the faid County of 4. where he was 
accellary. | 

7. The party muſt die within 
year and day of ſtroke, poifon,&c. 
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C.P.C.18. 


M anſlaugh ter. 


ILLING another upon''s 
K ſudden falling out , or pro- 
vocation, or unjuſtitiable act, Man- 
ſlaughter. - 326-315-137 | | 

1.; What a ſudden falling out ? 

FTwo combat and part , and pre-. 
ſently come together and fight, or 
one preſently tetcheth a Weapon 
and -killeth the other, or they pre- 
fently tetch them weapons , and go 
intothe field, and one kills theother, 
Manſlaughter. 

Diverſe Rioters enter into ano- 
thers houſe. forcibly, and &jet the 
people ; afterwards they being in 
polleſſion, the party ejeted, with 
twenty more, comes in the night to 
the houſe, e deavours to fire it, one 
within ſhoots and kills one of the 


aſſailants, and ruled to be :Man- 


ſlaughter, becauſe their entry and 
holding with force illegal ; and not 
oo | Mur- 
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Murder, becauſe ſudden provocati- 
ON. | | 


So A. claims title to a houſe of B., 


A. attempts to enter and ſhoots at 
the houſe, B. ſhoots and kills A. ad- 
ge Manſlaughter. .  _ 
Two fall out and fight, one breaks 
his Sword, a ſtranger ſtanding by 
ſends him another , and . he kills 
therewith, ManſlauFhter in both. 
2. What a ſudden provocation ? 
... Two ſtrives for.the wall, and one 
kills the other, Manſlaughter. - 


3. What unlawful at, whereupon: 


_ death enſuing: will make Man- 
ſlaughter ? | | THe 
_TIt theunlawtul act be deliberate, 
and tend to the perſonal hurt: of, as 
ny immediately, .or by way-.of ne- 
ceſlary conſequence, death enſuing , 
Murder. - © - 

But if either ſuch deliberatwon or 
intent of perſonal hurt be wanting, 
Manſlaughter. 

Two play at Foils, and one kills 


 theother, Manſlaughter. Sir John. 


Chiceſter's Caſe. 


A man throws a ſtone at another, 
which 


47 
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which glanceth and killeth another, 
Manſlaughter and not Murder , -be- 
cauſe no malitious intention to hurt; 
not per z#fortunium, becauſe doing. 
an unlawiul act. | 

There is a parricular Manſlaugh- 
ter wherein Clergy is ouſt, per Star. 
1 Jac. 8. wherein, i 

x. He that is ouſted of Clergy by 
that Statute, miſt be eſpecially In- 
diced purſuant to that Statute. 

2. It extends to him that aQual- 
ly gave ſtroke, not to thoſe that are 
preſent. , f 

3- Need not Conclude contra for- 
man Statutz. | 

4- Although the Indiatment be 

cial upon that Statute , yet the 
ury may find general Manſlaugh- 
ter. 23 Car. B. R. Page's Caſe. + 


Lar- 


ed Larceny. 


T E come to Offences Capital, 

which refer to the Goods of 
any Perſon, v:z. Larceny, which is 
of two kinds; | 
1 Larceny, 


Mixt and complexed Larceny. 


Simple Larceny of two kinds : 
Grand Larceny, of value of 12 
ence. 0. | 

| Petit Larceny , under that va- 
ue. 
Simple Larceny, a felonious and 
frandalent taking away by any per- 
ſon of the meer vuibent goods of 
another, not from the perſon, nor 
out of his houſe, to the value of 12 
pence. - | 


E I. What 
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5O Of Larceny. 
I. What ſhall be faid a Felonious - 
taking, Imports two things : 
:.Ataking neceffarily,the Indict- 
ment muſt be Cepzz; if it be Felony, 
abduxit Equum not ſafficient. 
If a perſon 'finds goods loſt, 
C.P.C.io8. and converts them, though it was 
animofurand, yet noFelony. 
If a man hath a bare charge of 
goods, Felony may be by him com- 
mitted : As a Butler that hath a 
Charge of Plate, Shepheard of 
ſheep ; the like of him thathath a 
bare ſpecial uſe, as the gueſt that 
hath Plate fet before him. 
Bur he that hath a poſſeſſion by 
delivery cannot thereot-commit Fe- 
 ACarrier hath goods delivered to 
him,-and carries them away, inoFe- 
lony. : 
" ..A GClothiiaer delivers Yarn to a' 
Weaver to weave, the carvies'vDrame 
Þbezels At, no F elony. 
_ Butthis hathitwo-Exceptions. 
- I, If the priwity -be determin'd, 
then it may be Felony. ate: 
A.delivers a Pack or Tun of Wfne 


© Fo n to 
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to a Carrier, he opens it, and takes ' 
out Goods or Wine, 41:70 furand:, 
Felony. 1 
So if A. delivers goods to B. to 
carry to- a certain place apppointed, 
and after takes it animo fyrand: , 
—_ | 
. 2.ByStat. 21 H.8.c. 7. whereby 
i a Servant goes away with -goods 
of his Maſters delivered to ham a- 
bove value of 4o ſhillifigs, herein 
i. Extends not to Apprentice 
or Servant within eighteen 
years. 
2. Requires a Delivery. 
It one Servant deliver goods ' 
_ to the other, this is a delive- 


 _ Ty by Maſter. 
If the Maſter deliver an Obli- 
ation, or deliver Cattel to 

ell, and Servant receives 
money and departs with it, 

no Felony ; like if he had 
gone away with -Obligati- 

, ON, 

3. He muſt go away with it- 

 Waſtfully conſuming thereof, no 


OM Ez 4 Now 


C.P.C.47. 


. Crom. 34. 


C.P.C-c.4 7, 
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- Nowby Stat, 1 E.G. c. 12. 


f Elemay Sv 6 his Clergy.. 
nul be a Servant at time 


ivy , :and going a- 
way; . t : Wake ſor 1umbezel- 
affer Maſter's . death., 
3W776.c. 1.15 provided. 
rant receive his Ma- 
Whts,and go away.with 
= not within the Star 


If a man, Going a. Horſe in the 
Paſture of the Owner, having a - 


mind to ſteal him, obtains a. Reple- -. 


vin, and thereby hath'the Horſe de- 
livered, this a Felonious taking. 

"If 4, feloviouſly take my. Horſe, 
and B. teloniouſly takes him from 


| him, B. may be appealed or indict- 


ed as of 'a felonious taking from me. 
Stat. 33.4.8. Ks Eh” 


* I. What «caring away? 


 AGueft takes ſheets out of the 
bed,. brings them into Hall with an 
intent to carry tiem away, but: is 
wa betore this, a taking as 
Way. A. 


« 
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2 takes horſe of B. with" an in- 
tent tofteal him, but is apprehend- 


' ed before he can get out of Palture, 


this a taking away. 


> 


' A. kulls ſheep, firips them, carries' Crom.33. 


away their skins, Felony ; ;. ſo i he” 
pull of the wooll. 


HI. By wilahr, and vhs ſuch a 
perſon as may commit Lar- 
ceny.? : 


C 


An Infant "=" W Sn Years pal.104- 


may commit Larceny, but prudence 


' fo reſpite Judgment; yet under 


fourteen burnt'1 in the hand. Prefi- 
dents. EGS 4 
/ A Feme' covert” may by kar own 
at commit Larceny., and in: ſuch 
caſe the husband may be Acceſſary 
to the wife ( but not e converſo) in 
recetvin _-*- 
But the cannot feloniouſly take 
her ns s goods ; and though 
ſhe take and deliver them to a ſtran- 
cer, yet no felony in the ſtranger. 


If husband and wife do both a fe- Dal-104- 


lony,this isafelony in both,and both 
E 3 _ ſhall 
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ſhall be. arreigned for it, though 
ſome; Opinions to. the contrary , 
which Grfnions are now Law. 

If wife commits tnurder by coer-" 
cion of her husband, murder in both; 
but if theft, no Felony in her ; but 
a bare Cominand excuſeth her not. 

But if a ſervant commit theft by 
coercton of his maſter, it is noFelo- 
a i . | | 


TV.What-meer perſohal Goods? 


\ .. I, If. they are 1n the realty, or 
annexed thereunto',' no Larceny : 
As Corn of Graſs gtowing , Apples 
on Trees, ſtealing a Chelit of Char-. 
ters, no Felony, though Cheſt above 
value. _ ::. RS 9 Fn 
Taking Lead off a Church no Fe- 
 lony ; otherwiſe it he leave it a 
while and then come and take it. ---- 
Taking an Infant Ward ho Felo- 
2. If they are of a baſe Nature, 
as Maſtiffs, Dogs, Bears ,, Foxes, 
Monkeys, Ferrets,vr their Whelps, 
no Felony of them; but . of 
75 Hawks 
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Hawks reclaimed Felony may be. 


V. What ſaid the Goods of a- 
nother ? 


1. He that hath a ſpecial proper- 
ty, as Bailiff, &&c. they are hts goods 


pro ug th | 
2. He that takes the goods of a 
Chappel in time of *vacation , in- 


dictable pro bonu Capelle, fo bona 


os 


Dal. 1903. 


Parochianorum, 60na mortuorum, 


bona ignoti, &c. 


So to take the ſhroud off a perſon C.P.C.c.47. 


buried, and itsſhall be 40a execu- 
forum. | 
But taking of Treaſure trove , 
Wrecks, Waifs and Strays before 
{eifure, no Felony. | 


* 


Taking an Obligation Felony,be- 


cauſe in ation? 

Taking fiſh in a River no Felpny, 
but in a Net, Trunk, or Pond, Fe- 
lony, becauſe not at their natural 
liberty : So of od Pidgeons out of 
the houſe. 

Where a man hath property 
only ratione loci, or privilegit , in 


E 4 - things 
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things fer naturgz,as Coneys,Deer 
in my Ground, or Park, or Warren, 


noFelony. 


But if reduced to tameneſs , and 
fit for food,as Dcer, Coneys,Cranes, 
Partridge, Pheaſants, he that ſteal- 
eth them, . knowing them tame , 


committeth Felony. 


So of Swans marked or pinioned 
or Swans unmarked if tame, kept in 


a Mote, Pond, or private River. 


Where a man- hath a ptoperty 


rationetmpotentie inthings. wild by 


nature, as young-Hawks inthe neſt, 
young Pigeons 1n the neſt, Felony 


thereof. 


Taking. of Eggs of. Hawks or 
Swans out of the ground of another, 


no Felony, but puniſhable by Sta- 
tute. : Ee 


But taking any thang domzte na- 
ture, as Ducks, Hens, Geeſe, Tur- 
keys, Peacocks, or their Eggs ; or 
Domeſtick beaſts, as EO Niares, 


Colts, &c. or their young , Felo- 


HY. 


VI.When 


” Y "OB" Tk mw % & BAN 


Of Larceny. | 57 


vw When this ſhall be ſaid a fe- 
lomous taking. 


Tf A. ſteal goods in the County crom.34. 
of B. and carry them into the Coun- | 
ty of C. he may Le appealed or 1in- 

dicted in the County of C. for-Lar- 

ceny, but can be indicted for Rob- 

bery. only-inthe County of BZ, _ 


VII. Of value of twelve pence 
. Or above. 


Nota, That in a Grand Larceny yg... 
it muſt be above value of twelve 
pence, if under it Petty Larceny. - 

If two ſteal goods to: the value of 
thirteen pence, grand Larceny in | 
both. | | 

If one perſon at ſeveral times, or 
at one time ſteal-four pence , at ano- Dal<-10r- 

WANVET | Crom.3o. 
ther ſix pence, at another three $;p.c24. 
pence, in all amounting to above 
twelve pence, from the ſame per- 
ſon, all theſe put together in one 
Indictment, amount to grand Lar- 


ceny. 
If 


&8 
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If a man be indicted for ſtealing 
goods to the value of. ten pence , 
and the Jurors find fpectally, as they 
may, the value but ten pence, 'tis 
but petty Larceny. 

And note petty Larceny is Fele- 
ny, though not of death, and for 
this he thall forfeit Goods, or be 
ſubjet to ſome Corporal puniſh- 
ment. 


= = jp Robbery. 


fn A tuck 


» ” = — TEE - - A 


: Robbery. 


Omplicate or mixt Larceny 

__, Which hath another degree of 
guilt init.» 

'x. For thatit 6a taking from the 
perſon. ; 

| 2. Forthatitis a taking out of 
the houſe. by | 

x. Taking from the perſon. 


3. Where the perſon is put in 


fear, and then 'tis Robbe- 
ry. bb Y 
2. When not put in fear, and 
- then 'tis Larceny from the 
0 perſon. - 1.3 19 
. Robbery is a felonious: and vio- 
lent taking away from the perſon of 
another goods or money to any va- 
lue, putting himin fear. 
:. Violent and putting him in 
fear ; the words of the Indiatment 


run, volenter © felonice, and that 


diſtin- 


FF 
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diſtinguiſhes him from a Cutpurlſe. 
2. Taking away. 
i. An aſlault to rob without ta- 
king away any thing, no Felony. 
If a thief,.'with'or avithout wea- 
n drawn , bid the party deliver 
1s Purſe, and he doth it, this 1s a 


taking to make it Robbery. 


Tf a thiefcommand to deliver his 
purſe, and he deliver, and-then the 


thief finding little init”; Srrvert It 


back, this 1s Robbery. ? 
If a thief compel-the true man 
by fear to ſwear to fetch him a ſum 
of money, which' he doth accord- 
ingly ,' and: thief 1 receives it, Rob- 
bery.07/- <a 2 
If true man's purſe be faſined 
to his girdle; thief cuts girdle, purſe 
falls rothe '(grotind, «no 'Robbery ; 
but if thief take up purſe, though 


helet irfallagain, Robbery, ow 
henevertake itup more. © - 


- Allthatcome'in” company” to rob? 


Principals though. 6f16* '3cually do: 


9” B: and C. aaultD. to: rob king ; 
in the Own 7, but rob'him not; 


for 


" ts 4 3.4 . >, 
- Q IF wo J 
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for he eſcaped A. rides from the reſt | 
in the ſame High-way, and robs E. Cratff34. 
.out of view of the reſt, and for this © | 
HB. and C: arreigned. and hanged”, Pudicys Caſe. 
though afſented not , becauſe they 
all came to the-end to rob. . . 

3- Taking from the perſon. . 

It the true man,ſfeeking to. eſcape, 
__ caſt his Purſe into a Buſh , or let tall 
' his Hat, if the. thief take it, it is 
Renery. ..:.: . 
. Taking a thing inthe preſence, is 
in law taking it from the perſon. 

| If one take. or drive my Cattel Dal.c.ror. - 
out of- my Paſture'in my preſence, 
this is Robbery, if he make an aſ- 
ſault upon me, or put me in fear - 
But if bo take away any thing from 
my perſon without putting me in 
| fear by aſſault or violence, no Rob- 
bery, and the Inditment runs that 
he took it from the perſon violent- 
Y and feloniouſly , putting him-in pace. 
Ear. - 


4. Of what value ſoever under 
twelve pence; | 

Now though Robbery and ſim- 
ple Larceny are both Felony, yet 

Wu _ © - "(ny 
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they differ an theſe R Of 


and Acceflary before 
are ouſtedof Clergy, but not in fim- 


| ple Larceny. Stat.23 H. 8.c. 1.1. 


6.12. 25 H.8.3. 4S©5 Phit.© 
Ma. c. 4. Neta, ſpeaks of Robbe- 
ry in or near the High-way. 

/ M _— _ _ ry 

An Indiqment 'of .Ro up- 
poſketh an aſſault, beating and 
wounding-, and taking frotn the 
perſon fe/onice , or at leaft aſſault 
and putting him in fear fetonice © 


_ wiolentey cept a perſona. Other 
Indictments , though of a taking 


from :the perſon, yet not vJolen- 
Z8Y. 


2. Incaſe of orher thefts, thou h 


from qperfon , -not felony of death, 


unleſs exceed twelve /pence : But 
here 'tis Felony of death if never fo 
(mall. 


bery, - as1t he had taken it fromthe 


perſon; and it is nothing .to -the 
RY ;though the. thief ſay, I -|- 
zave right to this, or - this 4s. 


mine, 


Nata, Taking a mans goods out 
of his ſhop before his face is Rob-' 
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mine, tf he have no colour. 


Larceny from the penſan, from 
the Houſe. | 


Larceny from the perfon without 
putting in fear , which may be ei- 
ther by picking the pocket, or cut- 
ting the Purſe, which is ſuppoſed 
to be done clam 5 ſecrete 2 perſo- 


2. 
In this Caſe 8 E1.c. 4. if the In- 
ditment purſue the Statute, -which 
is ſecretly without the know]! 
of the party, clam £9 ſecrete, he is 
oufted of his Clergy. 
But if it be under value of twelve C.P.C. c.16. 
pence, then it remains petty Larce- 
_ before ; for the Statute did not 
alter the Offence, though it took a 
Priviledge. 
_ Larceny from the perſon which is 
_ neither clamt$ ſecrete a perſona,nor 
with putting in terror, nor fo laid 
in the Indictment , nor ſo found by 
the Jury. Dyer+224. 17 Fac. Har- 
man's Caſe. ' 
Larceny receives another aggra- 
vation 
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_ vation when it is taken from the 


. Of Robbery. 


perſon of a man, 
.Robbing any perſon in the dwel- 


PFerStt23 © Jing houſe of the owner, his wife, 


H.8.C:. I. 


children, and ſervants being with- 
in, and put in; fear, ouſt of Clergy 
in caſe of Conviction and Acceſſary 
before. . 4:7 nal eG | 
. - Felonious taking of goods to the 
value of five ſhillings in 'the day 
time, out of any dwelling houſe or 
out-houſe ,. though no perſon with- 
in, ouſt of Clergy per Stat. 39 El. 
cats: I 
Theſe have a mark upon them as 
Larceny. complicate, and therefore 


. ouſt of Clergy. 


Piracy. 


ra 


Piracy. 
O this we add Piracy and 
| Depredation on Sea. - 
This at Common Law conceived 6.P.C.c:a9. 
petty Treaſon, if done by a Subject: 
ut this alter'd.by Stat. 25-£9. 3. 
ſince that Statute an offence triable 

| by Civil Law till 28.8. 15. 
The Stat. 28 HF. 8.. alters not the 
oifence, but it removes only an of- 
fence by Civil Law (and therefore a 
pardon of all Felonies did not dif- 
charge it ) and gives a trial per 

courle of Common Law. 
1 1. Tt extends not to Acceſiary : 
 butif Acceſlary were at Sea, triable 
per Civil Law; it at Land, by no 
Law : for Stat. 2, 3 E. 6. extends 

not to it. Eh 

It extends not to Offences in 
Creeks or Ports within the Body of 
: =» a 


s 


i "TO FEE IES 


C6 


ſtanding mute.” 


ters. 


offence ſuper altum mare ſoit felony. 
3 Inſ. 11x, _ E.1 


Of Piracy. | 
a County, becauſe puniſhable by 
Common Law. 

3. Though it give forfeiture of 
Lite; Lands, and Goods; yet no 
Corruption of Blood. 

4. Paine fort dure in caſes of 

Note, Clergy eſt ouſt per ceſt St at. 
eu Felomes, and fo in Manſlaugh- 


| Quere ſuper Lord Co. ſi aſcun 


: Bur- 


Burelary. 


ww E come to offences againſt 
_ the dwelling or habitation; 
thoſe of two kinds : 

| 1. Burglary. | 

aw ons or burning of Hou- 
es. | 

Burglary by the Common Law 
1s, when a perſon in the night time 
breaketh or entreth jnato theManfion 


Houſe of another, to the intent to. 


commit ſome Felony within the 
ſame, ' whether the felonious intent 
be executed or not. 


IT. What ſhall be ſaid in the 
Night ? 


By ſome after Sun ſet and before 


Sun rifing it is night. Dal. c.99. 
Butit ſeems ſo long as the Coun- 
| F'3 tznance 
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C.P.C.c.14 tenance of a man may be difcovered 


It is day. Coron. 293. 
TI. What Breaking or Entring? 


The entring into a houſe with 
the doors open is a breaking inLaw, 
but here not ſufficient without an 
aQual breaking : Therefore if door 
be open, or window open; and the 
Thief draw out the Goods thereby, 
no Burglary. | 

But if the Thief break the win- 
dow , draw the latch, unlock the. 
door , break a hole in the wall, 
theſe are breaking. 


And as there'muſt be a breaking , 
ſo there muſt be anentring. 
| Setting the foot over the thre- 
ſhold, putting the hand,or hook, or 
piſto] within the window, door. 
Turning the key where the door 
is locked on the inſide, an Entry. 
In ſome caſes Burglary without 
actual breaking. ongt 
Divers come to commit Burglary, 
one does it, the reſt watch at: the 
OW Lanes 


ee” et SIG 
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Lanes end, . Purglary in all 


_ 


A Thief goes down a Chimney Dal.c.99- 


to rab, Burglary. 


' Thieves having an intent to rob, Ibid. 


raiſe Hue and Cry, and bring Con- 
ſtable, to whom the owner opens 
door, and when they come 1n , they 
bind Conſtable and rob the owner , 
Burglary. 

The Thief aſſaults the houſe, the 
owner for fear throws out his mo- 
ney,it ſeems not Burglary, but Rob- 
bery, 2 


A Thief getsinto the houſe on ma. 


day time by doors open, lies there 
till night, then robs and goes away, 
no Burglary. . But if he break open 
"the door to go out, Burglary: 

The Servant opens the window 
tolet in a Thiet ,, who comes in and 
ſteals, Burglary in the Stranger, but 
Robbery in the Servant. 

If A. enter into the Hall by door 
open, the owner retires into & 
Chamber, and th:re A. breaks in, 
| this a Breaking and Entring. 

- If Thieves enter :nr5 a houſe 
through a hole met; rhere Hot: 
no Burglary,” © 


7® 


Trin. 16 Jac. 
Edmonds E, 
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A.dies in one part of the Houſe, 
B. his ſervant in another , between 
them a Stair-foot-door latched, the 
ſ=rvant in the night draws the 
latch, and enters his Maſters Cham- 
ber to murder him, Burglary. 


ITT. What a Manſion Houſe 
within the Law? 


The Church a Manſion houſe 
within the Law. The Outbuildings, 
as Barn, Stable, are part of the 


Manſion houſe, and Burglary may 


be committed in them. 
Burglary may be committed in'a 
mans Manſion houſe, though all 
perſons be out upon occaſion. 2 
So if a man hath two houſes, 
ſometimes lives in one, ſometimes 
in another. Lies 9s 
A ſhop parcel of a Manſion 


houſe. 


A Chamber in an Inns of Court, 
where a perſon uſually: lodges, a 
Manſion houſe. | 

But a Booth is not, therefore re- 
medy ſpecially provided per Stat. 5 
£.6.c.9. = But 


NS. Of Burelary. 
© Blit'an Inditment” ; wot Page 
claufum ad ipſum imterftiendum,no 
Felony, for no Manſion houſe. 

A. leaſes to B. a ſhop, (parcel 'of 
his Manſion houſe, 'to work 'in , 
where B. works inthe day , which 
is broken, ruled 'nor Burglary, be- 


cauſe ſevered per Leaſe. 


* 


IV.-With an intent to commit 
ſome Felony. Ty 

If the houſe be broken and en- 

tred with an intent to commit a 
Treſpaſs, as to beat'the owner, no 
Felony. 
_ If with an intent to commit a 
Rape, by ſome no Burglary , be- 
cauſe,no Felony at Common Law ; 
but "this ſeems otherwiſe, though 
the Felony be not done. 

The Indi&ment runs, Burgla- 
riter © felonice domum Oc. fre- 
gerunt vel intraverunt ad ipſum 
&c. interficiendum, & per Stat. 
18 EL.c. 7. Clergy taken away in 
all Burglartes. 


F4 Mes» 


' - 
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Memorandum, If a Burglary be 
d the 


committed in M:ddleſex,. an 
Felon carries the Goods into Dor- 

ſetſhive, if Goods be of value of 
twelve pence it is Felony, and the 
benefit of Clergy taken away by 
25 H.8. ſothatthey may try him 
where he is taken, and they uſual- 
ly write upon the' Margent of the 
Indictment, that it is for Burglary 
in another County. 


Arſon. 


— 1 T — _ 2 _ 


Arſon. 


DUrning is a Felony at Common 
Law by any that ſhall malici- 
ouſly burn the houfe of another. 


Burning, 

Setting fire to a houſe, without 
burning it, or any part of it, no Fe. 
lony ; but if part of the houſe be 
burat thereby, 'tis Felony by Com- 
mon Law. Sr 


Maliciouſly. 

A. intending to burn the houſe 
of B. thereby burns the houſe of 
C. this is Felony ;: and he may be 
Indicted, That- ex malitia preco- 
g:r” he burnt the houſe of C. 

A. maliciouſly burnt his own 
houſe, to the intent to burn others, 
but burnt none elſe but his own, ru- 
Jed no Felony , but a great mifde- 

- meanour; 


Vc38 y 
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meanour ; upon which ſet in Pillory, 


and bound. perpetually to good be- 
haviour. 9 Car. B.R, Ha:ins's Caſe. 


The Houſe, © ++ | 

Inſet houſe, or Outſet houſe. 

If parcel of Manſion houſe,as Sta- 
'ble, Mill houſe, Sheep-houſe, Barn, 
no Clergy : But burning of a Barn, 
not parcel of a Manſion houſe, if it | 
hath Corn or Hay in it , Felony, O= 
therwiſe not. - . 

_ - But Felony. not, ouſt of Clergy, 
unleſs part of a_ Manſion houſe or 
Barn with Corn. 


by 37 H. 8. attempting to burn a 
ſtack of Corn by 3 © 4 £.6. made 
4 Felony, both Rea 1 Ma. 
A, | But an Northumberland, Cumber- 
; land, W, eſtmoreland, and Dirham , 
Felony to burn . a ſtack of Corn by 
43 El.c.3, 
Nota, The, Indictment of. Bur- 

lary Domun Manſionalem ; of Ar- 

F - only Sees. 


"Eſeapes. 


Burning the frame of an. houſe 


Eſcapes. 


OW we come to thoſe Fe- 
lonies that are the hindrance 
\_ of bringing a Felon to publick Ju- 
ſtice ; they are of three kinds: in re- 
ference to perſons that cauſe it. 

I. Inthe party himſelf. 
pe of Priſon; © 


Eſcape. 


2. In the Officer that permits it, 

Voluntary, Involuntary.  -* * 
3. In a Stranger, that is'Reſcue. 
1.-Breach of Priſon. © - 

. At Common Law it ſeems all 
breach of Priſon Felony ;'' but by 
| Stat. 1 E. 2. nullus de catero, qui 

preſonam fregerit, fubeat Fudicium 

vite vel membrorum pro frat7ione 
priſone, mſi canſa , pro qua capt 
& zmpriſonat” fuit, tale Fudicium 
Ye quirit, | And 


"ON 
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And herein theſe things are in- 
quirable : | 
17. Who may Arreſt or Impri- 
. ſon? | 
2. What a Priſon ? 
3. What breaking a Priſon? 
4. What cauſe that requires a 
Judgment to make this Felony? + 
1. Who may Arreſt or Impri- 
fjon-2:>; 
1. Why a private perſon ? 
2. Why a pablick Officer ? 
i. Arreſts by a private perſon, 
_ andthat of two-kinds : 
1. Either commanded or en- | 
joyned by Law. | 
2. Or permitted or allowed 


: by Law. = 

CP.C.s «Arreſts commanded by Law. PF 

E i. Perſons preſent at the com- 

| mitting of a Felony muſt uſe their 

endeayours to apprehend the Of- 

fender, otherwiſe they are to be fi- 
ned and impriſoned, 

Hence it is that if a Murder be 
committed in the day in a Town not 
incloſed, the Town ſhall be amer- 
ced; and if ina walled Town, be 

| | Ns 


Se.P.C.2 =D 
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it night or day, the Town ſhall be 
amerced if Offender eſcape. Stat. 3 
H. 7. 1. 
 Soit ſeems if one ſtrike another 
dangerouſly,though death hath not 
yet hapned. 


Tl « 


Upon Hue and Cry well levied, cp... 


every man may and muſt atreſt the 
Offender upon whom it is levied, by 
Stat. Wincheſter: and want of purs« 
ſuit thereof is puniſhable by Fine 
and Impriſonment. 

The manner of levying Hue and 
Cry where a Felony is committed, 
or a dangerous {troke given, is 
this : 

Reſort to the Conſtable, declare 


F the Fad, deſcribe the Party and the 


way he is gone, who thereupon is 
to-raiſe the Town, be it by night or 
by day, and to give the next Con- 
ſtable warning, and he the reſt. 
' T aidan Officer that has a lawful 
warrant zz fazt, or in Law, te arreſt 
a Malefadtor. ; 

And 1n theſe caſes it feems it 1s 1n 
the power of ſuch private perſon to 


break the houſe, if upon _— 
e 


Dal.249. 


4 Inf.179. 
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he cannot be admitted 'to take the 


Oſgnder. 4 1». 177. 


# 


Videtur fur felony fait © juſt ſur 


ſpicion aſcun puit arre3zer. 


. Neſt puniſhable licet Conſtable 


luffer luy d'eſcape. 


A permiſſive Arreſt per private- 


erſon. | 
If a Felony in fact be committed, 
and a private perſon ſuſpe& ano- 
ther upon probable cauſe, he may be 
arreſted, though in truth innocent : 
And theſe probable cauſes, 

Hue and Cry levied , Company 
with the Offender, Goods in his Cu- 
itody, Living vagrantly, Common 
Fame. 


But upon ſuch ſuſpicion he can- 


not break open the door of a houſe, 
but may enter the door being o- 


en. ; 
. The perſon arreſted by either of 
theſe means muſt be brought to the 
Conſtable, andit Conſtable be not 
to be found to a Juſtice, and in caſe 
of a Felon known , put into Stocks 
or Common Goal till he be brought 

to a Conſtable. | 
| | Arreſt 
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Arreſt per a publick Officer with- 
_ out Proceſs of Law. | 
Nota, Whatſoeyer a private per-. 
ſon may do in this caſe , an Officer 
as a private perſon may do. 


Now theſe Officers, 2 

1, Conſtable. 

It complaint be made to a Con- 
ſtable of Felony committed , or of 
2 dangerous blow given, though the 
party not dead, in caſe there be an 
aſlault upon the Conſtable,or in caſe 
there be any other breach of the 
Peace, the Conſtable may impriſon 
the party in the Stocks, in the Goal, 
or in his Houſe, till he can bring him 
before o nrnm, of Peace. 

But if it be a bare breach of the 
Peace, unleſs it be in hzs view, he 
cannot arreſt the party, but com- 

laint mult be — to a Juſtice of 

eace , for the Conſtable is but Con- 
 ſervator, not Juſtice of Peace, un- 
leſs a Felony be done. 

If the Conſtable ſee an Afﬀray , 
and the Malefactor fly into another 
County before arreſt, he may pur- 


ſue 


F 
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ſae him and arreſt him there, and 
. mult bring him before Juſtice of the 
County where arreſted. 
But if the Eſcape was after arreſt, 
then he may retake him in another 
County, and bring him to the firſt 
County. | 
He may break a door open to 
take an Offender , where Felony 
committed, or dangerous wound 
giVEN. . 
2. A Juſtice of Peace upon 
complaint may iſſue out his War- 
rant to arreſt the party. 

1, A general Warrant to ſearch 
for Felony or ſtoln Goods ,. not 
BLEED, | | 
2. If a Juſtice hath cauſe of ſu- 
ſpicion, he may arreſt a conimon 
 perſonnot as a Taſtice. 

3- Upon complaint of a Felony 
committed, and when doubt may 
be of apprehending the Offender in 
aſſiſtance of the party ſuſpeQing , 
he may grant his Warrant to the 
"Conſtable to apprehend the party, 
but the party ſuſpeting ought to 
be preſent, becaule 'tis his arreſt. 


Put 


Of Eſcapes. 

But by vertue of ſuch Wars 
rant doors cannot be broke o- 
en. 

4. But at Seſſions the Juſtices 
may award a Capias againſt the 
perſon indicted, and by vertue 
thereof the Sheriff may break open 
a door.” L WT 

A party being apprehended b 
ſuch ,— <-Mom * 15 FG to 
Committed , Bailed, or Diſcharg- 
ed. 
| The Commitment by a Juſtice 

ought to be to Common Goal by 
Stat. 13 H.6. 12. and the Mittimus 
ought to be,. _ 

I. Under Seal. 

2. Tocontain the Cauſe. 

3. To have an apt Concluſi- 
on, vis. and there to ſtay till 
wr Ras byLaw,otherwiſeWarrant 
void. 


+ And note, That a perſon com- 
mitted for Treaſon, Felony, or 
otherwiſe, cannot be diſcharged 
till indicted and acquitted , or 1z- 
noramus tound, or — by 

G ro- 
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Of Eſcapes. 
Proclamation by Kings Bench upon 
Habeas Corpus. = 

In order to the conſideration of 
Arreſts and Eſcapes, here fit to con- 
ſider of Bail andMainpriſe in caſes of 


_ Felony. 


1. What Bail is ? 
2. In what caſes ? 
3- By whom? 


TR _——_—_— P__—. 
> a 


Bail.” 
t; BB are Sureties taken by a 
perſon authorized , to ap- 
pear at a day, and to anſwer and be 

juſtified by Law, | 
The difference between Bail and 
 Mainpriſe is, That | 
_ Mainprife are only Surety , but 
Bail is a Cuſtody ; and therefore the 
_ Bail may reſetze the Priſoner if they 
doubt he will fly; or detain him and 
bring him before a Juſtice; and the 
Juſtice ought to commit the Priſon- 
er in diſcharge of the Bail, or put 
him to find new Suretijes : The like 
may be done by the Juſtices in cafe 

of inſufficient Bail: 

If a Juſtice of Peace take inſuſi- 
cient Bail,and the party appear not, 
the Juſtice finable by Juſtices of 
Goal Delivery. | 

The ſufficiency of Bail in reſpect 

G 2 of 


Of Bal. 
of number two at leaſt, and thoſe 


Subſidy men in caſe of Felony. 


And in reſpect of the ſum , forty 

pounds at leaſt. 
Bail iseither a certain ſum,or cor- 
pus pro corpore, in which caſe the 
Offender not appearing, the Surety 
ſhall not be Executed, but Fined. 29 
Aſſiſ« 44- 7 

2. In what Caſes? 

1. Generally; To refuſe Bail. 
where the party ought to be bailed, 
the party refuſing the ſame is fina- 
ble as a Miſdemeanour ; and admit- 
ting Bail when 1t ought not puniſh- 
able by Juſtices of Goal Delivery , 
or puniſhed as a negligent Eſcape 
at Common Law, de guo infra. 

2. Particularly; - At Common 
Law Bail in all Caſes but Homicide ; 
But now the Stat. Wei7m. i. c. 15. 
direts what Caſes bailable, what 


not ? 


. At thisday in all Offences below 


Felony, the party accuſed is baila- 
ble, unleſs. ny | 
1. Ouſted by that Statute , or 
lome other Statute. © 
| ph 2. Judg- 


Of Bal. 
2. After Judgment be givea. 


If a perſon. be brought betore a 


_ Juſtice,if it appears no Felony com- 
mitted, he may diſcharge him ; but 
if Felony be committed, though it 
appears not that the party accuſed is 


gmity , yet he cannot diſcharge 


him, but muſt commit or ball 


The caſes wherein parties not 


bailable, are 


1. In reſped of the hainouſneſs 


of the. Offence. : 
I1.In Charge of Treaſon againſt 


the King's Perſon , counter- 
feiting the Seal , Fallifying 


Money. 


2. Arſon, or burning Houſes. 


3. Ina Charge of Homicide. 
I. In caſe of a Charge of Mur- 
der Juſtices of Pexce cannot bail, but 


- King's Bench may, ,and do it at 


diſcretion, for the Stat. Weſt. r. ex- 
tends not to that Court. 
' 2. Incaſe of Manſlaughter, tho' 


Dal.C.1 14. 
Y. rep.ſup. 


it be ſe defendendo, and appear fo to + 


Juſtice of Peace , they cannot bail 
the party accuſed. | | 
p P , - . . G 2 It 
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3H.7.C.9. 


St.z & 2 Ph. & 
Ma.caag © 
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* Tf he confeſs the Fact upon exa- 
mination, if taken with the man- 
ner, if apparently known or mani- ' 
feſted that he killed another. 

But if it be a non Z:quet ,, and the 
Charge but Manſlaughter , there it 
ſeems they may bail, — 

Or if he had given a dangerous 
ſtroke, till party dead he may be 
bailed. x 

But ſuch bailment where Man- 
ſlaughter or other Felony is com- 
mitted, muſt be 
I. By two Juſtices of the Quo- 
YUM. | 

2. After Examination. 

And theſe be all the perſons ex- 


o 
. 


_ cluded from bail ſimply, in reſpect of 


the nature of the offence. 

1. All Acceſfaries before. or after 
any Offence bailable ; but if Princt- 
pal be ateainted, and Acceſlary in- 


_ dicted, he ſhall not be bailed until 


he hath pleadgd. to the Indict- 

ment, 
2. Perſons indicted of Larceny 

belore Sheriff, if of good name. 


3. Im- 


Of Bail. 
 _ 2. Impriſonment for a light fu- 
, ſpicion, if of good name. 
4. Indicted or accuſed of petty 
Larceny only. i 
"4 Appeal of Approver after 
death of Approver. 

6. Accuſed for Treſpaſs,for which 
a man ought not to loſe life or 
member; and if bail not taken away 
by a ſubſequent Stat. hence alſo a 

arty indited for Burglary or Rob- 
hrs may be balled. 

2. As bail is ouſted in ſome caſes, 
in reſpect of the: greatneſs and con- 
ſequence of the Offence charged, ſo 
its in reſpect of the notoriety of 
the Offence 

For bail is, when 7nd:fferenter , 
whether guilty or no. 

But when that indifferency 1s re- 
moved., the Offender otherwiſe 
bailable 1s become not bailable. 

x. If a Perſon be Attaint by Out- 
lary of any Felony, yet if Deten- 
dant comes in and pleads in avoid- 
ance of the Outlary , be it in Ap- 
peal or Indictment,the King's Bench 
may bail him, 
2708 &; 21f 
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ſuch. | 


Of Bail. 
+ 2. Tf he be convict by Verdict or 
Confeſſion of any Felony, not bail- 
able. 

But if a man be convict of Man- 
{laughter ſe defendendo, the Juſtices 
of B. R. or Goal Delivery, or ſpeci- 
al Writ may bail him, but not Jaſti- 
ces of Peace : So if he have a (Char- 
ter of Pardon. 1 , Sy 

3. He that becomes an Approver 
cannot be bailed: _ 

4. He that Abjures cannot be 
bailed. W- 

5. He that's taken with the man- 
ner not bailable, and conſequently 
he that's taken freſhly: upon Hue 
and Cry, *Bridges's Caſe. Juſtice 
of Peace fined 4o /. for bailing 
6. He that breaks Priſon not bail- 
able. Fe = 
7. Open and notorious thievery 
not bajlane.  -- ' - 

But he that 1s taken tor a light 
Wy bailable. _ OS” 
ut if Preſumption ſtrong,or De- 
famation great ,. he may refuſe to 
bail him : This lie. 1n- diſcretion, 
__ 8.Thoſe 


Of Bail. 
- 8. Thoſe that are appealed by 


. 


Approvers, unleſs 


1, Approver die. 

2. Approver wave his Ap- 
peal. mM 

2. Unleſs he be of good 
name. 


And the reaſon hereof, becauſe 
when the Appealer accuſes another, 
he confeſſes himſelf Guilty , and 
therefore induceth a preſumption of 
cuilt in another: 

But this concerns not Juſtices of 
Peace, becauſe no man can become. 
| Approver before them, becauſe they 
cannot aſſign a Coroner ; but they 
may take a Confeſſion by wzy of E- 
vidence. 

But a bare IndiAtment or Appeal 
did not induce: fuch preſumption 
that may hinder the bailing of a 
Perſon etherwiſe bailable. Weftm.1. 
Ce 25- 


But in Appeals of Death the © 


Court in diſcretion admit not De- 

fendant to bail but upon weighty 

cauſe. | > 

_ If theparty be acquitted very 
the 


He 


3 H.7c.1. 


St, P.C. 77. 


Of Bazl. 
the year upon Indictment, he is not 


_ to be diſcharged, but remanded or 


bailed at diſcretion., that an Ap- 
p_ may be proſecuted againſt 
im. - Fo 


3. Who may take bail, or bail 
Offenders ? + 


Bail was taken either vrinute 
brevs, or ex officie. | 

1. Bail taken. virtute brevis , 
_ was either General or Speci- 
al. | 
__ General Writs. 

Homine replegiando. 

Habeas Corpus. 

Writ of. . —_— this was di- 
rected? to Sheriff, commanding him 
to deliver by the Mainprize * of it 
the party indicted before him. 
 Butnow by Stat. 28 £. 3. c. 9. 
theſe Inqueſts before Sheriff are ta- 
ken away , and. conſequently the 
Writ of Mainprize. oO 

Special Writ, as where Py 15 


convict of — fe defen- 
/rtt to certt-. 


dendo, Special , 
fie. 


| 2: Bail ex _officro. 


Of Bail. 


1. The King's Bench, who have 


a higher Power than any other 


- Power. - 
1. They mayeither in caſe of an 


Original Suit,by Inditment or Ap-. 


al before: them ; or upon an In- 
dictment or Commitment returned 
to them, by Habeas Corpus or: Cer- 
' tiorari, bail where another Court 
cannot. | 

In caſes prohihited by Stat. Wet. 
I. C.15. V. 2. Inſt. parol viſcount 
9 autres, & parol ne ſotent reple- 
viſable. _ 

2. Juſtices of Goal Delivery, who 
may bail in caſes where. Juſtices of 
Peace cannot, if it be a thing with- 


in their cognizance : As a man con» 


vict of Manſlaughter ſe defendendo, 
or a perſon convidt of Manſlaugh- 
ter that hath a Pardon to plead. 

1. Juſtices of Peace they cannot 
þail ih any caſe,but where theyhave 
cognizance of the cauſe ; therefore 
if taken with Proceſs of Rebellion 
out of Chancery they cannot bail. 


| 2. The Statutes that give power 


to Juſtices of Peace to bail in caſe of 


# 


OT 


9h ' Of Bail. 


Felony, are 2 H.7.c.3. 1 © 2 Ph.t 
Ma. c.13. upon which two kinds of 
bailment. 

x. Upon the firſt Accuſation, and 
that doubtleſs muſt be done. 

1. By two Juſtices of Peace, 

whereof one of Uuorum. 
2. Aﬀter Examination taken 
\ concerning the Offence. | 

| Er.r50. 2. After commitment : And 
EG though ſome Opinions be that he 
may be bailed by one Juſtice, yet it 
_ otherwiſe ; for the Stat. of x 

that gave De to one, 

fands repealed by ; 

3. After hy Br af Proceſs 
thereupon iſſued in caſe of Treſpaſs 
or Mifdemeanour, or Penal Statute, 
not prohibiting bail , - he may be 
bailed by two Juſtices, whereof one 

_ of the Q#orwm; and by ſome by one 
Juſtjce, but this holds not n n caſe of 
Felony. 

4. The Sheriffs , Baily , Or Offi- 
cers of Indictment before them. © 

But theſe are removed from that 
power; as it ſeems by the Stat, 28 
HS, 3: C9. 2k c.3. whereby they 


are 
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are not to make Proceſs*, but to re- 
move them to the Seſſions of the 
Peace. 


Having conſs ered the fins that 
may arreft and bail, it makes 
way to conſider the Of fences a- 
gainſt ſuch Arreſt or In ger fon= 
ment , by breaking ſuch Priſon, 

| te. And herein enſues the ſecond 
Conſideration. 


2, What Priſon within this. Act? 
I. Stocks. 
2. Priſon of the Lord of Fran- 
chiſes. | 
3. The Cuſtody of any that 
lawfully arreſts, or the houſe 
of the Conſtable , or other 
Priſon where detained. 
- 4+ The Church, where a perſon 
abjuring is. 
5. The Priſon of the Ordinary, 
which is ouſted by 23 H.8. 


C. In, 


What 
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Of breaking Priſon. 

What F breaking ? 
| If Prifonibe fired without privity 
of Priſoner, he may lawfully break 


it toſave himſelt. 
2. If Goaler do voluntarily per- 


. mit him to eſcape, Felony in the. 


Goaler, not in the Priſoner ; but if 
negligent, Felony in the Priſoner, 
and Miſdemeanour in the Goaler. 


| $ If Priſoner under Cuſtody be 
re 


cued, or Priſon broke by itran- 
gers without procurement of the 
Priſoner , no Felony in Priſoner. 

4. Going out doors open, no Fe- 


:Jony ; for that requires an - actual 
-breaking. | 3 


A. N:/i con tale Jadicium. 


1: If 4 mortally wound B. and 


1scommitted, and he break Prifon, 
_ and B. then die, no Felony. 


4. If a Felony made. :by ſubſe- 
vent Statutes, and an Offender 

therefore break Priſon, Felony. 
3-,Commaitted for ſuſpicion of Fe- 
lony, 


Of breaking Priſon. 


1 Jony yet if Felony done , breaking 
- Prifon | 


Felony. . 

4- If the Offence for which the 
party was committed appear not by 
matter of Record, necetiary a Felo- 
ny be done, elſe breach of Priſon no 
Felony. | 

But if it appears by matter of 
Record, and the party taken by Ca- 
p1as, if he break. Priſon , Felony , 
though no Felony done. | 

5. It Felony was done, yet breach 
of Prifon no Felony, unleſs commit- 
ted by lawful Mzzt#mms , de quo (#- 

Ya. 

F 6. The IndiAtment for the breach 
muſt be Special, that it may appear 
he was committed for Felony. 


5. Tale Fudicinm vequirit. 


r. Breach of Priſon turns into Fe- 
lony only, though party committed 
for Treaſon. , 

If a Priſoner break Priſon where- 
in Traitors are, to let out Traitors, 
this is Treaſon, ; 


z. If 
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2, If a Priſoner break Priſon he 
may be Arreigned of that before he 
be convict of firſt Felony. 

But a Goaler permitting a volun- 
tary Efcape ſhall not be Arreigned 
till Priſoner firſt attaint ; for if Pri- 
—_— acquit , Eſcape diſpuniſha- 
ble.. E | 

_ Nota, If a perſon eſcapes before 
arreſt, not puniſhable in him as Fe- 
lony, but forteits Goods when flight 
proved. . 0 => 

In caſe a man ſlain in the day, 
COITO » Townſhip amer- 
ced. 


Eſcape in the Officer, or him that 
makes the Arreſt. | 


This either in caſe of Arreſt, 

x. By a Stranger. 

2. By an Officer. 

It a ſtranger arreſt a man for Fe- 
lony, or ſuſpicion thereof , and de- 
liver him over to four others; they 
receive him and let him go at large; 
this an Eſcapein both; for the firſt 
man ſhould have delivered him - 

: tne 


Of breaking Priſon. 


the Conſtable, and the latter 
ſhould not have let him go at 
large. | 

And the fame Law ſeems to be for 
a ſtranger that hath a Prifoner in his 
Cuſtody, as for an Officer in caſe of 
Eſcape voluntary. or negligent. 

Eſcape by the Officer. 

1, Negligent. 

I. Bailing a perſon not bailable, 
though ignorant, by one that 

| hath power to bail, a negl- 
gent Eſcape. 

Burt it ſeems if done by a Goal; 
er a voluntary Eſcape , be- 
cauſe he hath no ſuch power. 

2. The ordinary puniſhment of 
ſuch negligent Eſcape. 

i. Of the party attaint 100 /. 

2. Of the party indiCt 5 /. 

3. Of a party not indicted at 
diſcretion. 

3. For inſufficiency of Goaler , 
Sheriff muſt anſwer for neg- 

_ ligent Eſcapes. 

4. A Goaler de fatfo, though 

- not de jure, muſt anſwer tor 


Eſcapes. 
. 5. If 


» 


i | dig#. in. Wd 


8 


St.14 E.3.C-10 
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5. It after a negligent Eſcape 
the Goaler return him upon 
freſh Suit before he be pu- 
n:ſhed, it excuſed. 

2. Voluntary Eſcape. | 

Hath the ſame Crime that the 
perſon permitted ro or ſtood 
comptted for, v:7S. Treaſon or Fe- 
lony.. 

But this is in the immediate per- 
ſon that permits it ; and therefore 
though Sheriff muſt anſwer. for of- 
fences of Goaler civilly, yet he ſhall 
not criminally. | | 

?. There muſt be a Felony real- 
:y done, and a Commitment by a 


lawful Warrant. 


Dal.236. 
Dy.99- 


4. It within year Priſoner be 
acquitted upon Indidtment, yet a 
voluntary Eſcape is puniſhableas Fe- 
lony, becauſe wife to her Appeal. 

5. The Eſcape voluntary puniſh- 
able ut ſupra, though Priſoner not 
indicted. 

1. An hindrance of a perſon to be 
arreſted that has committed Felo- 
ny is Mifdemeanour, but no Felo- 
nw. £ | | 
2,But 


Of &reaking Priſon. 

2, -But if party be arteſted, aid 
then reſcued, if arreſt was for Felo- 
ny, Reſcuer Felon ; if for Treaſon, 
Traitor ; becauſe they ate all Prin- 
cipals: | | | 

But he ſhall not be arreigned until 
Principal be attainted ; and if Prin- 
cipal die before attainder , Reſcuer 
ſhall be fined and impriſoned. 

7. There muſt be a Felony really 
done, anda lawful Commitment. 


Lg 
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3 H.7.C.14- 


? ; 13£.1. C34. 


. Felonies TY the St ratute. 


Magining or cis to kill the 
1 King, orany of his Council, by 
any of ttie Kings Servants, Clerg y 
not taken away. 

t Fac. C. 12. Witchcraft, de quo 


| ſupra. St.25 HS. c.6. revived by 5 


ELCaAY. 
Buggery. with man or beaſt, 


without benefit of Clergy. 

There ought to be Penetratio as 

well as Em: j/io 1n this. 

A Rape. 

This was Felony at Common 
Law, then by Stat. WVeſtmm. 1. c. r3. 
made but Miſdemeanour ; then by 
this Statute reſtored to Felony a= 
gain. 

And hence it 15 that 1t 1s not in- 
quirable in Leet, becauſe though 
Felony, yet 1t loſt its nature e by WW. 
1-3 


If a woman be under 10 years, . 


then 


| 


'will. 


__ =" 


| Felony ey the Statute. 
then thavgh ſhe conſent, yet by &@. 
18 El.c.7.#t1s a Rape; if above 


Lo years, it the conſent not, a Rape, 


- though ſhe conſent atter. 


But in ſuch caſe of a ſubſequent 
conſent, . the Stat. 6 R. 2.c. 6. gives 


_ the Appeal to the Husband, it not-to 


Father,&c. . at; 
Clergy taken away by: Stat.* 18 
ELc.7. upon Convictign by verdi&t, 


or Confeſlion, or Outlawed. 


Taking' a woman againſt her 
will and marrying her, Felony. 
1, Such Maid, Widow, :or Wite 
muſt have Lands, Tenements or 
Goods, or be: Heir Apparent. 

2. She muſt be taken againſt her 

3. Extends not to taking a Ward 
or Bondwoman. Pr ) 
 Nota, The taking away .in one 


County, and marrying in another , 


Indited where: married ; 'and they 
muſt Enquire of forcible taking a- 
_ {od 

2. Privy to the marriage, but not 


to the force, not Guilty. 


Mar- 


H 3 


3 H.7. C2. 
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| 3. Marrying with conſent not ex» 
cuſing ſo long as ſhe is under the 
force, 13 Car. Fulwood"s Caſe. 
All Acceſſaries before and after 
made Principals by this Adt. 
Clergy taken away by: Stat. 39 


El.c.g. - 
$ H-4-C-S- Malicious cutting Tongues or 
ER 25.7 putting out Eyes, Felony. 
Clergy taken Clergy not taken away. 
away. Extends not to cutting off Ears, 
8 H.6.C.12, Stealing, __ away of Re- 
cords, Felony. An | 
The Judges of either Bench ena- 
bled to determine the fame. 
Accefſlſaries before made Princi- 
pals. LS 
$H.q-c-4 Multiplication of Gold or Silver, 
Felony. | 


1 H.7-c-7. Hunting unlawfully in Foreſts, 

= Chaſes, or Warrens with painted 
faces by night, and reſcue, v:z. by 
other their party arreſted, Felo- 
ny. Re 

31 El.c.4. Imbezelling the King's Armour, 
&c. Felony. Is 


Qua- 


mo aa * * 
- 
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Qualifications. 665113. 20 

1. Ought to be inpeached within 
a year. -- | 
2. Offender loſeth Lands but. du- 
ring life. | 

3. No Corruption of blood. 

4. Wite lofeth nor Dower. 

Subjects paſſing Sea to ſerve for- 3 J=&c-4: 
retgn Prince,not having taken Oath 
of Allegiance. 

No Corruption of blood : Off:n- 
der may have Clergy. 


Articals ſuper Cartas c. 2. 


Purveyors Felony in ccrtain cafes, 
they may have Clergy. | 
Wandring Souldiers Felony in 39 El<c.17. 
certajn cafes; excluded of Cler- 
DF Gunklives retamed, as 1s preſcrib- 18 H.6.C.19. 
edin the A, departing from their 
Captains withour licenſe, 2 £.6.c. 2. 
idems Clergy excluded. 
Marrying a fecond husband or Jac. 
wife, the former living, except - 
7. The man under fourteen, or 
the wife under twelve at time of 
H 4 firſt 
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firſt marriage, and not agreeing at- 
ter firſt Eſpouſals, may marry a ſe- 
cond husband or wife. 
2.A man or wife abſent above ſeven 
years ſecond, marriage no Felony : ' 
If beyond Sea, then notice of life ; 
r Jail: if in England, then without no- 
tice. 2b | 
3. Aﬀer a Divorce, though 4 
© menſa®thoroonly. 
/ 4. Afﬀter anullity declared of ſe- 
cond marriage by Spiritual Court, 
Offenders have Clergy. 
1 Fac.c. 31. for going with a 
ds ſore, but. this diſcontinu- 
ed. | 7 
14 E.3-10. Goaler compelling . Priſoner , 
through Dureſs, to become Appel- 
or, Felony, whether Appellant be 
acquitted or not. 


_ Coining, or bringing in and ut- 
" tering Scotch money ; and 2 H. 6.c. 
9. payment of blanks, 


Offender hath Clergy. 
17 E.z. St.16. Tranſportation of Silver, or Im- 
cert} tempo- portation of falſe money made Fe- 
I15, ony, > 

Offender hath Clergy. : 
Ex» { 
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Exportation of Wooll or Wool- 18 Hs.c.rg. 

fells, other than to the Staple at Ca- 

Las. 

| Stealing Falcons, or concealing 37E-3: 19- 

the ſame after. Proclamation, Felo- 


ny, 
: ; Offender hath Clergy. 

Congregations of Maſons to pre- 3H.6-c.1. 
vent Statutes of Labourers ; but this 
Obſolete becauſe of the Statute 5 
E}. the Ads to which it relates. are 
repealed. 

Receiving , retaining , or main- 27 E.c.2. 
taining a Tecuit or Popiſh Prieſt 
knowingly, $4.8 

| Clergy excluded. 

Egyptians above fourteen years r &2Ph.& M, 
remaining here a moneth, and 5 El. <4: 

c. 20. takes away Clergy. 

. Felony refuſing to make Abjura- 3,Fx1c.2. 
tion, and after Abjuration not to 

depart, in ſome caſe et 
mY Clergy excluded. 

Dangerous Rogues adjudged to z9 E1c.4. 
the Gallies, and returning without * Ja<-c.7. 
licenſe, Felony, but Offender hath 
Clergy : but branded Rogue Felo- 


ny, and no Clergy. 
x Forging 


COP GETS OI 


C.P. C. P-1 q 2s 


8 Elcc.3. 


33 H.6.C,1. 


21H, 8.7. 


22 H.8.cC.11. 
2&3 Ph. & 
Ma.c.I9. 
43 El. c.13. 


Felonzes by the Statute, | 

Forging a Deed after formerCon- 
viction. Tip : 

It a man be conviet or condem- 
nedof publiſhing a forged Deed, 
and after he forge a Deed, this" is 
Felony. = 

If the offence were after a former, 
but before conviction thereof , no 


Felony, 
Clergy oufted. 
Sending ſheep beyond Sea after 
former conviction, 
| Clergy allowed. 
_ Servants, after deceaſe of Mafter, 
riotouſly ſpoiling Goods,&c, 
.... Offender ſhall have Clergy. 
Servants imbezelling Goods of 
Maſter, delivered to them, Felony ; 
but* the Statute that took away 
Clergy being Repealed by x E. 6.c. 
x2. they may now have Clergy. 
Cutting Powdike, Felony, - 
- Offender hath Clergy, 
Detaining perfons inCumberland 
againſt their will, and giving or re- 
ceiving blackmail,&c.  . 
Felony without Clergy. 


Alſ- 


wo 


| Miſpriſion of Treaſon. 


OW we come to Offences 


Criminal}, but: not Capital ; 


_ thoſe of two kinds : 
1. Offences by Common Law. 
2. Offences againſt Statutes. 


Offences againſt Common Law 


not Capital, are either greater Of- 


| fencesor lefler. 


Greater ; and thoſe come under 
name of Miſpriſion on; and thoſe. a- 
gain of two ſorts: | 

Negative, - in not doing that they 
ought, or of Onuffion. - 

Poſitive, i in doing ſome great Miſ- 


: demeanour they ought not. 


The Negative Miſpriſion. 


3. Miſpriſion of Treaſon. 
All Treaſon includes Miſpriſion 
and 
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M:ſpri/ſion of Treaſon. 


and Concealing of any Treaſon, is 
declared Miſprifion only by Statute 
1 Vz22.GOAMEmo | 

But this in caſe of bare knowledge 
and aſſent it is Treaſon, and though 
Treaſon by Statute, yet the: don- 
OR 1s Miſprifion of Trea- 

on. 

Every man therefore that know- 
eth Treaſon , muſt with all ſpeed 
reveal it to King, his Privy Council, 
or Magiſtrate. 

He that receives and comforts a 
Traitor knowingly, be it a counter- 
feiter of Coin or other, is a Princi- 
pal Traitor, and not only guilty of 
Miſprifion. A4ingdon's Cale againſt 
Opinion in Dyer 296, Conter's 
Caſe. | | £1] 

The Judgment in caſe of Miſ- 
priſion of Freaſfon is Impriſonment 
during life, forfeiture of Goods, for- 
—_— of profits of Land during 
life. | 


. 


2. Miſ- 


Miſpriſon of Felony. 


2. Miſpriſion of Felony is either 
by Common Law or by Sta- | 


tute. 


By the Common Law. a conceal- 


ment of Felony, or procurement of 


the concealing thereof. 
71 hs Puniſhment. 


1. A common Perſon Fine and 
Impriſonment. — 

2. An Officer, 'as Sheriff, Coro- 
ner , Impriſonment fora year, and 
Ranſorn at King's pleaſure by Stat. 

» I.E. 9: 

By hate 3 H7.c.1. 33 H8.c.6. 
oneknowing of an unlawful Allem- 
bly, and not. diſcovering it within 
24 hours. 


Concealment of Jurors., '. Stat. 


3. Theft-boot, which is more" 


than a bare Miſprifion of Felo- 
ny, and is where the Owner 
doth not only know the Felo- 
ny, 


5 Ed.3. C. 10» 


Miſpriſion of Felony. 
ny, but takes his Goods again, 
' or other Amends, not to Pro- 
ſecute. tf © - 
But taking the Goods barely no- 
_ offence , unleſs he favaur the 
Thief 7 | 
The puniſhment hereof is Ran- 
ſom and Impriſonment. 


Miſpriſion Poſitive , OY of Comms 


miſſion. 


I. Diſcovery by one of the grand 
Inqueſt of the perſon Indicted , or 
by Evidence againſt them , Miſpri- 
ſion, puniſhable by Fine and Im- 
priſonment, but no Felony. 
_ 2. Aperſon dillwading Witneſles 
from bringing in Evidence againſt a 
perſon is no Acceſſary, but a great 
Miſpriſion, puniſhable by Fine and 
Impriſonment. | 

3. Reſcuing a Priſoner from Barr 
of B. R. Canc. B.C. or Exchequer, 
a Miſprifion for which a party ſhall 
loſe his Hand, Goods, Profits of 
Lands, during Life perpetuaÞIm- 
pniſonment. 
| 4. If 


Meſprifion of Felony. 110 
4. If a man ſtrike fitting the 
Courts at Wefiminfler, in preſence 
of Courts, like Judgmeat. + 
5. If inpreſenceot thoſe Courts, 
or before Juſtices of Aſſize -or Oyer 
© Terminey , a perſon draws his 
$word upon any Judge or Juſtice , 
, though he ſtrikes not, or ſtrike ano- 
|ther, like Judgment. 
6. Per Stat. 33 H.$. c. 12, ſtri- 
king if the King's preſence, draw- 
ing blood, loſs of hand, perpetual 
Impriſonment, Fine and Ranſom. 
7. By St. 14 El. c.3. forging 
of Money not current Miſprifion of 
Treaſon. BY 
8. Stranger uttering falſe Money 
made within tis Realm, known to. 
be Counterfeit, 3 H. 7. ro. 
9. ALordof Parliament depart- 
ing from Parliament, 3 E. 3. 


And hither we may refer Mai- 
hem, which:though it be a particu- 
lar Crime for which Appeal lieth, 
yet it is not Felonygof death. 

_ Cutting off the hand, or ſtriking c.e.c. c.40- 
out a tooth, Matzhem, but not cutting 
off the ear. | The 
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Miſpriſion of Felony. 

The Judgment is only Fine, Dam” 
mages; ;and therefore if recovery 
in Treſpaſs, 1t is a good barr in Ap- 
peal of Mayhem. 2 


Offences of an Inferiour nature are 
either ſuch as are committed ty 


an Officers neglett of duty , as 


Bribery, Extorſion. 
Or ſuch as refer to a common perſon, 
without relation to Officers, and 


thoſe reducible to three kinds. 


x.. Breaches of publick Peace,and 
therein | 

1. Of Afﬀrays. 

2. Of Riots. 

3. Of. Forcible®Entries. 

4. Barretries. . 

5. Riding armed. 
2. Deceipts and Cozenage. 
Jo Nathaces. | 
Decay of Bridges. 
Decay of High-ways. 
Tons and Afchouſes. 


Breach 


| 


Pe EO Cn [ws —_—. 


Breach of the Peace. 


FFRAY, 

If weapon drawn, .or ſtroke 
given or offered ; but. words no Af- 
tray : menace to kill or beat, no 
Aﬀray ; but yet for ſafeguard of 
Peace ,, Conſtable may bring then 
before Juſtice. 


In Afﬀrays conſiderable, 
1. What a —_ man may do ? 
Private perſons may ſtay Aﬀray- 

ers till heat over, and deliver them 

 toConſtable. 

Tf a perſon hurt another danger- ,\.s 
ouſly, private perſon may arreſt the 
Offender, and bring him to Goal or 
next Juſtice. 

2. What by a Conſtable. 
rc. Aﬀray 1n preſence of a Con- 
'_ _ ſtable, he ought to do his 
I 


Ell- 


Breach of the Peace. 


endeavour to ſuppreſs 1t , 0- 
therwiſe finable. . 

2. If an Afﬀrayer fly to a houſe, 
or if madein a houſe , Con- 
ſtable may break open houſe 
to preſerve peace,or take the 

Offender. | wn 

3. If in Afﬀray aſſault be made 
upon Conſtable, he may 
ſtrike again, or impriſon Ot- 

fender. _.. es 

4. Conſtable may in ſuch caſes 
impriſon till he find ſurety of 
Peace. WY 

5. It ſeems if Aﬀray paſs, and. 
not in view of: Conſtable, he 
cannot - impriſon without 
warrant of Juſtice unleſs Fe- 
lony done., or like, to.. be 
done. .. - 

© . 3, What by a Juſtice ? 

1. In his preſence, .the ſame 

power that a private. perſon 
or Conſtable, and may im- 
priſon till ſurety of. Peace 

found ; the like upon Complaint. 


'Zs It 


Breach of the Peace. 

2, If dangerous hurt , Juſtice 
may impriſfon till it appear 
whether the party die or 
live, or bail the party. 

 Theformer the better diſcreti- 
3s: "ner 7 


2: R808. 


When above the number of two 
meet to do ſome unlawful a&, and 
do aCt it ; butif they meet and act 
it not, an unlawful Aſſembly, in 
power of Juſtices to ſuppreſs them, 
13H. 4.c.7. 

.., A man for fateguard of his houſe 
againſt Malefactors or Treſfpailers , 
may aſſemble his Friends for his De- 
me. 254 

But he cannot alfemble to pre- 
vent a beating threatned in his pre- 
fence, Riot recorded by one Jultice 
traverſable. 


I Z Þer + 


its 


Breach cf the Peace. 


1; » Forcible Entry. © 


Forcible Entry muſt be either 
maniteſt , furniſhed with unuſual 
weapons , menace of life or limb , 
breaking open doors ; contrary it. 
ſeems of doors only hatched, Eject- 
ing forcibly the Polleſfſor. 

Cum multitudine : gentium , one 
may commit a Force, three at leaſt 

a Riot. 7 


_ Forcible Detaimer. 


Menacing Poſleflor to go out up- 
on pain of loſs of lite or. member. 

Uriuſual Weapons. or Company, 
refuſing to admit theJuſtice to come 
in to view the Force--: 

Detainer with: Force jaſtifiable 
where * party in poſlefſion three 
years; but-though his. Poſſeſſion 
be lawful, yet within three years 
atually removed , though reſtored 
by Juſtices, - enables not a Detainer 
with Force. 


But 


Breach of the Peace. . 


But if three years Poſſeflion hath 
been by Force, then the laſt forci- 
ble Detainer puniſhable , and hin- 
| ders not Reſtitution. 

If Difſeiſee' within three years 
make lawful Claim, this an Inter- 
ruption of his Poſleſſion. 


Reſtitution. 


I. gullicrs B. R. may reſtore up- 
on Indictment before them. 

2. One Juſtjce of Peace cannot 
reſtore upon an Indiment before 
him , nor Seſſions of Peace , unleſs 
upon an Indittment found at Sef- 
ſions. 
> 3, It ſeems Juſtice of Oyer and 
Terminer, or Goal Delivery, can- 
not Reſtore. 

2, How ? 

Upon view. 

Upon Indiftment muſt be ſuffict- 
ent, adhuc extra tenet. 

If Erroneous , may be ſuperſe- 
"” ſame Juſtice before Execu- 
_ tEd. 


-I 3 Af- 


138 by Breach of the Peace. 
After itis Executed, then Refſti- 


tution in B, R, upory Inccment 
quaſhed, 


Reſtitution eyed: 
By Certiorart. 
By quaſhing lakiment,'; 
By pleading me RE Þ 
which is neyertheleſs In- 
diſcretion. 


Barveivy, 
Riding Armed, 
Gorng Armed. TOt9T 
V. St. 2. R, 2.c.1. 7R.2.c- ” 
2 E.2.C. 3, Stat. ns. L 


Nuſances. 


Ridges Publick 
I Are not chargeable upon a 
particular perſon, but ratzone 
ten. Tn 
But Common Right repairable 
by whole Country. 
The manner of Repairing dire&- 


 edby Stat. 2 H.8.c. 3. 


x19 
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Highways. 


H Tghways Proviſions. 

I. For their enlarging and 
removing Trees within 200 foot of 
either ſide. 

EEC T2. 
29 El.c.5. 
2© 3 Ph. Ma. c.8. 

The charge of repairing Highways 
lies on common right upon the Pa- 
riſh wherein they are, unleſs 

1. A Special Preſcription caſt it 
on another. | 

2. Unleſs the Owner of the Land, 
in which they are, incloſe it, then jt 
mult be caſt upon the Owner. 

But they that haveDitches on either 
ſide ought to ſcoure them,8 H. 7. 5. 

Inns, x 

Ale-houſes, 

Bawdy-houſes, 


_. Gaming-houlſes, 


Nufances. 
Common 


Common luns. 


1- A NY perſon may erect a 
Common Inn, ſo it be not 
ad nocumentum. , 

1. In reſpect of their multitude, 
when there are enough an- 
cient Inns before. 

2. In reſpect of the inconveni- 
ence of the place or ſituati- 
on. 

2. In reſpect of Diſorders there 
committed. 

All which are commou 
Nuſances, and may be 
fined and preſented. 

2. He that ereds.a Common Inn 
and refuſes to entertain Gueſts, may 
be Indicted for the ſame. 

3. If Common Inns, contrary to 
Statute, ſuffer perſons to tipple 
there as f* arm ,he may be com- 
T pelled 


Of Common Inns. 


pelled to be bound, or may be ſup- 
preſſed as Ale-houſe, or may be In- 
dicted at Seflions. 

See for Ale-houſes, the ſuppreſ- 
ſing of them, and the puniſhment 
for tippling inthem., 5 E. 6. c.'25. 
Jac.c.g. 4 Fac.c.5. 7 Jac. C19. 21 
Face 7. 1 Car. g. - Þ 

An Ale-houſe-keeper ſuppreſſed 
for the Offence, 7 Fac.c.18. 21 fac. 
c. 7. for ſuffering tippling, or 7 ac. 
c.10. forſelling [eff than is there di- 
rected,or 21 7ac.c.7. for continuing 
drinking in another Ale-houſe,or 21 
Fac. tor being drunk, cannot be li- 
cenſed in three years, and if it be, 
ſuch Licenſe void. - 


For- 


Forgery, Perjury, 'Cham- 
perty. 


(YE not Capital more par- 
ticularly by Statute. 
Forgery by Stat. 5 E/. c.14. 
Perjury and Subornation, 5 El. 
Ce 9. 
Thanwns -, Embraceries and 
Maintainance, 32 H. 8. c. 9. 
Ingroſling, Foreſtalling, and Re- 
grating, 5 E.6.c.14. | 
-- Sale Victual within Statute. 
; Apples and Cherries no Victu- 
al. 
' Mault teems not Corn and Grain 
expreſly by 5 E. 6. 
_ A Stranger , not Subjed, bring- 
ing Victual into Realm ', may ſell 
them in groſs, but Vendee cannot; 
neither may any Menxchant buy 
with- 
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Of Forgery, Sc. 
within - the Realm , and fill in 


groſs. 
Attempting to inhance the price 
of Merchandize a kind of foreſtal- 


lin 
Selling Corn in the Sheaf unlaw- 


ay - + —__— ——_—_— 
ld *» _ 


| Matters of Religion. 
Eviling Sacrament Impriſon- 


I, 

R ment, Fine, and Ranſom. 
1 E.6.c. 1. Rep. Y. Ma. ©. 2. revi- 
ved 1 El. c. 7. FH: 

2. Not coming to Church to hear 
Common Prayer, by 5 £.6. c. 1. 
ſubje@ to Church  Cenfſures. 

Nota, 3 E.6.c.1. ſettled a Book 
of Common Prayer , Enjoyned 
the uſe. Is; | 
Refuſing to uſe, uſing other, or 
diſproving it, Impriſonment' for ſix 

months for firſt, tor ſecond a year, 
life forthird. 3H 

5 £.6.c.1. Alters Prayers, but 
applies Penalties to new Book. 

Nota, Rep. x Ma. that-Rep. 1 
Za c. 25. 

. 'x EL.c.1. Enadts the uſe of the 
Book of 5 ZE. 6. with ſome Altera- 


tions. 


1.Any 
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Matters of Religion. 


1. Any that refuſe it. 

2. Uſe another form. oo. 

3. Deprave it}, is Spiritual, fix 
months Imprifonment firſt offence, 
one years Impriſonment-ſecond Of- 
fence, Deprivation third Offence. 

If Lay, firſt Offence twelve 
months: Impriſonment;, ſecond ofe 
fence dufing life. . 
_ Depraving Bbok 'of Common- 
Prayer, firſt offence 100 Marks , fe- 
cond offence 400 Marks, third -of- 
fence Goods, and Impriſonment du- 
ring lite, FT. 2 - 

_ 3 EL. c. 1, concerning Conſecra- 
ting Biſhops. GE 0 
Concerning rejeding Church. 

; _ Every gra 1 
ay ſuper 12. per -aiem, 2.3 El cC. 3. 
104. b near 5h for me ; and 
if abſent 12 months upon Certift- 
cate, bound to good behaviour. 

29 El-c.2. Conviction of Recu- 
ſancy.\. ': > FER 

35 El.c. 1. Penalty of dillwading 
_ Church, holding of- Conventi- 
cles.” \. T» 55.9 

Convict to Priſon without bail 
until Conformity. Non- 


Matters of Religion. 


Nonconformity within 3 months 


after Conviction , ſhall a the 


Realm. 

Not departing or returning, Felo- 
ny without benefit of Cler 

Submitting diſcharged 0 the Pe- 
nalty by this Act. 

Relapſing loſeth benefit of Sub- 
maſſion. _ 

- pounds per menſem for eve- 


erſon retaining orrelieving Re- '; 


t after notice. 

C. 2. Recuſants not to remove,un- 
leſs from. dwelling. © . 

1 Jac.c. 4.the heir of g Recuſant 
conformable , diſcharged third part 
forfeiture, 

Penalty of ſending Children into 
Seminaries. 

3 Jac.c, 4&5. Penalty tor retu- 
'R. Oath o TR 

1 El.c.1. 
 $ELG 1. - 

Of Obedience, 3 Jac. 14. 


7 Jac, 4 6. 


Kings 
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Kings Bench. 


OW we.come to conſider of- 
the Proceeding againſt a par- 
tyfor Felony, and therein - 

:. Concerning the Juriſdiction of 

_ Court wherein Proceedings are to 
be had —_ ital Cauſes, and thoſe 
are principally, __ 

- Kings Bench. I , 
2. Juſtices of Goal Delivery. 
3. Juſtices of Oyer and Ter- 
* miner and Aſſſizes. 7 
4. Sheriffs and Coroners. 
5. Lord Steward of the Houſ- 
hold. . 

The Kings Bench the Supream 
Court of Criminal Juriſdiction. It 
is a Court of Oyer and Terminer , 
Goal Delivery, and Eyre, in that 
County where it ſits. -” 


Third Part. 


By 


Of Kings. Bench. 129 


By the coming of the Kings s K-Sancturs. 
Bench into any County, during the 
| fitting thereof jn that County , all 
power and proceedings of Oyer and 
 Terminer 1s ſuſpended. | 
But a Special Commiſſion of Oy- gp c.,.,. 
er and Terminer may be granted , 
bearing Teſt in the Term , and 
Kings Bench may adjourn, and then 
they may fit © 
Where the Kings: Bench pro- 
ceeds upon an Offence committed in 
the ſame County, there need not 
' fifteen days between Teſte and Res 
_ turnof.Venire faczas ; but if they 
proceed upon a Cauſe removed by 
Certiorarz, they muſt bave fifteen 
days. 5 e:3:4 YBre1 


# 
o 


"Y 
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9s R. Sanchars. 


| Got Daley... 5 
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ver thefndie&mems-tiot: de- 
termined unto thoſe Jaſtices; and 
they may —————— rr (-Pri- 
fori-upon: them: 
122. They may rake Indidiraerns 
agdinftanyiperionm Priſon, and/fo 
may: Juſteds ok Oper and Nertnines; 
anlthcreinmhep have. a: RC 


Et: ET of Peace naghta cocks 


JaBice. <-- Si Jlum HF 1 *I&> I) 


Js They may take a ak: rem 
turned by Sheriff without Precept. 

4- They may deliver by Procla- 
mation perſons ſuſpected, when 
there 1s no Evidence to Indict 


KEN: 
"May —. of per- 


ſons in Priſon Outlawed before Ju- 


{tices of Peace.: 
6. May aſſign Coroner to Appeal 
and make Proceſs againſt Appel- 
lors 


7 4 g Es EPI el > REP» * 
b, nb eas $3 a ASA"; oa, OY 4 AEDT — RY 4 -- 
G +40 x4 -, wwe, 35x &.43. 
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"Of Goa! Delivery. 
lors in Foreign County. 

7. May puniſh thoſe that unduly 
bail Priſoners , 1 & 2 Ph. & Ma. c. 
OE : 
_ , 8, Maydeliver the Goal of. per- 
= committed for High Trea- 

NS LN | 
_ $9, May Receive Appeals by Bill 
againft perſons in Priſon, _ 
10. By Stat. 10 E. 3. muſt deliver 
their Records into Treaſury at M:- 
 chaelmas. 

11. Others may be added to the 
former Commiſſion by Commiſſion 


of Aſfociation, or their power com- 


"mitted to fewer by $/ non Omnes. 


12. By St. 2 & 3 Ph. & Ma. c.18. 


a General Commiſſion of Goal De- 
livery through the County not be a 
Superſedeas to a Special Commilſion 
granted ina 4 Corporation , parcel 

thereof. 5 
13. By St. x E. 6. c. 7. ſubſequent 
Commiſſjoners of Goal Delivery , 
power to give Judgment upon ſuch 
as were Repreived by former Com- 
milfioners of Peace, Goal Delivery, 
Oyer and Terminer, and others not 
K 2 diſcon- 
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I32 Of Goal Delwery. 
continued by granting new Com- 
miſſions: » | 

If a Priſoner be bailed, he is yet 
in Priſon to be Arreigned before 
thoſe Juſtices, for he is -a Priſoner ; 
contrary in caſe of Mainprize. 21 H. 
7. 22.9E.4.2. 39H.6.27. 

4 In{.206. Ft, hg Commiſiion de- 
] termine with their Seſſion after they 
are gone, they may command a Re- 
prieve or Execution. Dyer 205. 
Licet ſoit ad Gaolum deliberan-. 
dum hat vice uncore poit adjourner 
| tour Commiſſion. Bro. Fur. 226. . 
Commiſſion d'Oyer © Terminer, 
© Goal Deliberand,poit Eitoyer en- 
ſemble. TIh:d.Bro.Commiſſion 24. 
TuStices d'Oyer & Terminer, © 
Goal "Delivery, port enquirer per 
ambideux. powers, and make up 
. their Records accordingly. 9 H.7.9. 
Bro Fu +0. © © | 


. Oyer 


Oyer and T erminer. 


I. JF Uſtices Authority muſt be by 

J Commilſion, not by Writ, o- 
therwiſe their Proceeding void. 

2. They cannot proceed but by 
Indictment taken before them- 
ſelves. | | | 

3. Nota, y good Opinion they 
may proceed the ſame day or Seſſion 
againſt a party Indicted. Not Je 
contrar” ad eftre adju ze. 

4- Where Offences are limited to 
be heard agd-determined in any 
Court of Record, generally it may 
be heard or determined before them. 
Quzre for Gregory's Caſe contra 

Dy. 236. " | 
' 5. Others may be added, or their 
powep contracted by Aflociation, or 
Sz 108 OMnes. 

6. One ſitting without Adjourn- 

K 3 ment 
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12 Afl.21. 


C.?.C. p. 27. 


. —_— 


_ Oyer and Terminer. 


ment determines the Commilli- . 


ON. 
+ Tulle of Oyer and Ferminer, - 
or of Peace , cannot aſſign a Coro- 


' ner as Juſtices of Goal Delivery 


may. 
8. By St. 9 E. 2. they : are alſo to 
ſend their Records determined into 
the Exchequer. - 
9. A Superſedeas - hiſorads their 
poo a FProcedendo revives it; the 
ke of Commiſſion of Net 7 privs, 
f9c. 
But it determines not without | 
notice. ; 
1. By ſhewing the new Commil-.. 


| ſon. - 


2. Proclaiming it in the Coun» 
by. 
"24.0% Seſſions held by new Comes : 


10. An Award on the Roll not 
ſufficient to return a Jury , but a 
Precept under Seal of Commili 10N- 
Crs. 

11. And Nota, That a Special | 
Commilſſion of Oyer and. Terminer_ 
may be granted'to ſit in one County 

to 


Oger and Terminer. 


to hear and determine Treaſon, &c. ' 
in another, but then the Indictment : 
muſt be found in proper County,and 


the Tryal by JOE: of proper 
County.” 

By Stat. 27 E. r. de Feibus Ju- 
{tices of Afſiſe have power to de- 
liver Goals of Feions and Mur- 
derers.” 

And'in caſe of C ounterfeiting 
Coin, &c. upon: Stat. 3 H. 7. St. 2.. 
c. 7. they may have a Special Com- 
muſſion. 


" BYF 


Tuſtices of Peace. 


L HE Stat. of 18. E.. 3. c. 2. 
gives them power by Com- 
miſſion to hear and determine' Fe- 
lonies and Treſpaſſes againſt the 
Peace. . | 
SP.CL.2. es But then there muſt be a ſpecial 
: Clauſe in their Commiſſion, Necnox 
ad aud" & terminand” felonias, c. 
Otherwiſe they cannot do it. | 
| Yet that Clauſe doth not impro- 
perly make Juſtices of Peace Juſtices 
of Oyer and Terminer, becauſe that 
it is a diſtin Commiſſion ; there- 
E.P.C.c.14- fore 2 Statute, as that of 5 EL. c.14. 
Dal.c.20. 118. I:miting Forgery to be heard and 
determined before Juſtices of Qyer 
and Terminer, gives not the power 
therein to Juſtices of Peace, but Jus 
ſtices of Kings Bench are Juſtices of 
Oyer and Terminer within this Sta- 
_ cms © ons her 


Huſtices of Peace. ' 519 

By force of general words of their 
Commiſſions they may enquire of 
Murder at their Seſſions ; for though 
by Stat. 6E. 1. c.9. and 4 E.3.Mur- 
der and other Homicides mult ſtay 
till Goal Delivery; yet the Stat. of 
1SESEL 734E-3-c1i. 17K.4 
c. 10. hath enlarged their Commiſ- 
ſion and Power. , 

Yet in reſpect of Stat. 1 & 2 Ph. 
& Ma. c. 19.directs Juſtices of Peace 
to take Examinations 1n Caſes of 
Homicides and other Felonies, and 
to certifie them to Juſtices of Goal 
Delivery : in point of Diſcretion 
they do forbear to proceed to deter- 
mine Felonies. | 

But for Petty Larceny, and other 
ſmall Felonies,they uſe to bind over 
Proſecutor to Seſſions. 

Juſtices of Peace may proceed up- 
on Indiment taken before them- 
ſelves, or ſome Juſtice of Peace:but 
cannot proceed upon Inditment be- 
tore Coroner , or Oyer and:Termi- p,g., p.,: 
ner; Lut Juſtices of- Goal Delivery <2. 
may ; and Juſtices of Peac2 are to 
deliver Indictments taken before 
DO | them 


Dal.C.20. 


Fuſtices of Peacd. 


them to Juſtices of Goal Delivery. 


They cannot deliver perſons ſu> 
ſpetby Proclamation, as Juſticesof 
Goal Delivery may. | 

In Caſes of Felony by Statute li- 
mitted to be heard before Juſtices of 
the Peace, they may proceed at Seſ- 
ſions, and conſequently may bind o0- 
ver Informers, and certifie Exami- 
nations at Seſſions. 

But ſuch Felonies by Statute as are 
ſpecially limitted to Juſtices of Oyer 
and Terminer, or other Juſtices,and 
not to them, the Juſtices of Peace 
cannot proceed to take Indidtments, 
as upon Stat. 3 H.7.e. 18. for con- 
triving to deſtroy the King, &c. up- 
on Stat. 32 H. 8. 12. Murderers 1n 
Kings Palace upon Stat,18 H. 6.c.12. 
of razing or umbezelling Records 
upon Stat...1 3-H. 6. c. r. ſecret im- 
bezelling goods upon St.2 & 3 Ed.6. 


_ c.24. ſtriking in one City , and dy- 


ing in another City. 
But in former caſes it ſeems they 


_ maytake Examinations, and com- 


mit the Offenders, and bind over 
Proſecutors. 
It 


x 5 do - 4, il » A "I Ee aid 
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If any indictment be hes before. . 
Jaſticas of Oyer and Termjner, 
Goal Jena. ox Coraner.,! they. 
| cannot. proceed upon them but ups»! 
og Indickments taken before Sher | 
in his Turn, they may progeed by 
Sh 4-E. 4. O« 20 

"In caſes, of Treaſon, Mifprifien- | 
of Treaſon, 'Premunire , regularly 
Juſticesof Peace have no Juriſdicti- 
on ; #786 two things may be done : 

. In any caſe of Treaſon,becauſe 
tis a breach of the Peace, they may 
upon complaint impriſon Offenders, 
take Examinations , bind Proſecu- 
tors over, and certifie their proceed- 
ings into Kings Bench or Goal Deli- 
Very. i; 
2. In " caſes they are ena- 
bled to take Inditments, but not 
hear and determine the ſame, but 
certifie the ſame into Kings Bench 
upon Stat. of 5;© 23 El.c.1 tr. 
1. The © = wh om of the Au- 
thority of the Sea of Rome. 
2, Obtaining Bulls,&c. 
3- Withdrawing from Allegi- « 
ance. 
4. Bring- 


Co.lib.4- 


' the Verge. 4 R. Wigg's Cale. 


- Zuſtices of Peace. 

4. Bririging in Agnus Dei. 

A perſon brings one before Juſtice 

fuſpedted of Felony, and refuſes to | 
be bound to proſecute, may be com-' | 

mitted; if it appear he can teſtifie 
materially. | 

They may Enquire of any Felony 

within the County , though within 


o 


Coroner, 


+. 
| Traverſable.. |  4.If 


Coroner. 


E- ORONER 
Hath power in three Caſes : 

1. To take Inditment of Death; 
but this he can only do ſuper wiſum 
corportis, otherwiſe void. Hence 

x. If Body be interred before 


he comes, the Townſhip a- 
merced, and he muſt digg up 
the Body ; ſo if Townſhip 


ſuffer Body to lie long to Pu- 


tretation without iſending 
for Coroner : The like of 


one lying in Priſon. 


. Tf Coroner be remiſs, and 


comes not when ſent. for, he 
ſhall 'be fined and impriſone 
_---:- 
He may -enquire of flight, 
and ſuch Preſentment not 


* 


Coroner. 


4- If Body cannot be ſeen, Ju-- 
ſtice of Peace may enquire 
thereof. OY 

Nota, The Record of the Coro- 
ner of great Authority ; if he Re- 
cord a Confeſſion of : Felony by Ap- 
prover, or a Confeſſion of breach - 
of Priſon, or an Abjuration, it ſhall 
not be Traverſed. _ k 

And it ſeems by ſotne he hath 
powerts enquire of Rapes , breach 
of Priſon. Ro. 

He hath Juriſdiftion upon Arts 
of the Sea; wherea man may fee 
from ſietsrofide. 

- 2-\Gotirerfing Appeals. 

Fi Corvtier;: together -with Sheriff, 
-kdth-power iff County Coutt to re- 
tive: /pppeals of Robberies and o- 
therFelonies;- but then it muſt be 
of a-Veldny in the 'farme County : 
$:2.C.82, Upon thi Appeal they may grant | 
Procefs tili Out lar”; bur it ſeems | 
they carinot ſerid an'Frzgent, becauſe 

prohibited by: Se. 6 M. c: 17. 
S..P.6.f,58. Such Appeal may be by Bill, and it 
| may'be removed ints'Kings Bench 
by Ce#fe@vay4, but it muſt iffue both 
to Sheriff and Corontet; - It 


+ 


Delivery 


Coroner. 


It appears By St. 3 H.7.c. 1. That 
an Appeal of Murder by Bull lies be- 
fore Sheriff and Goroner: = 

. The Coroner alone may take 
the Appeal of an Approver of a Fe- 
lony in any County. 


4} 


But then he cannot make Proceſs Sc.P.C-f. 59. 


thereupon, bur enter it in his Roll, 
and fend it to the Juftices of Goal 
, ho thereupon may iflue 
ther Proceſs to the Sheriff of the 
foreign County to take the Appel- 
lor. 

4. To take the Abjuration of him 
that acknowledges a Felony done in 
the ſame County, or any other. 

And' note , Fhat' though mote 


Coroners chanone'i in any County, 


yet any one may execare ay of the 


powers betore. <:- 

Bur cho Preſentment of him chat 
is fieſt taleen ftands.' 

Abjur ation dit off 7oR- out Sa 


Es ex an | 71h: 


e 


3, heriff 


2 Inſ.629. 


«44 


$.P.C.f.34. 


Sheriff. 


HE power of the Sheriff to 

take IndiFments, was either 
Virtute Commiſſionis, or Officis, 
which are taken away per Stat. _ 


E. 3. C. 9. 
Hes Power and Office in the Tins, 


T HisTurn muſt be held inf men- 


[em Paſche © Michaelis,otherwiſe 


the Indictments there are void per 
St. 31 E.3.C. 15. | 
2. Indictments - muſt 'be nnder 
Seal of the Jury by Stat. of Weſt. 2. 
Y, - indente "og Stat. x E.3.f.17. 
ad fthe ſame or Lord of-F ranch. 
ſes. 

.Indictors mult be of good name, 
baviog 20 s. Freehold, or 26 s. 8 4. 
Copyhold, otherwiſe Sheriff pu- 

niſhable 


| ment but of that which is Felony 


Tx Of Sheriff. i148 | 
niſhable by Stat. i R. 3. c. 4. 


4. The Turn can take no Indic 


by Common Law, or of ſuch mat- 
ters as are particularly by A& of 
Parliament limited to them, and 
therefore an Indictment of Eſcape 
void there. a 20-1: 
' 5. Upon any Indiament of Fe- 
lony before Sheriff in his Turn, they 
can make out no Proceſs, but muft 
remand them to Juſtices of Peace, 
who have power to proceed there- 
upon as if taken before theinſelves; 
by St: : E.4.c.2 £3” = 
The Court-Leet in effe@ hath the 
ſame Juriſdiction with the Turn 
but Preſentments of Felony betore 
them are to: be ſent before Juſtices 
bf Goal-Delivery, 3 H. 4: 18: 


i 


Appeal. 


H Aving ,conſidered the Courts 
| of Juſtice, now we. come to 
conſider the way of bringing Capt- 
tal Offenders 'to Trial, and that ts 
Regularly by one of theſe 3 ways, 


Appeal. 
Approver. 
IndiAtment- 


l | And herein: ſome things are pro- 
; per to each proceeding, fome things 
are common to them all , which 
come to be conſidered after particu- 
lars proper to either diſpatched , 
VIS. 

Proceſs. 

Arraignment ; and therein of 
Principal and Acceſſary. 

Demeanour of the Party Ar- 


rajgned ; | 
Stand- 


Appeals: 
Standing Mute. , 
Conkeſiing, 
Pleading and Pleas: 


Declinatory, 
Sanduary. 
Clergy. 


In Barr, | 
Pardon. ; 
Auterfoits Acquit: 
Anmterfoits Convitt. 


To the Felony. 
Ttial per Battel. * 
r Jury. 
And cok cit F 
- Procels aga u 
Challenge. fy 
Verdict. 
Per Peers in caſe of Nobility. 
Judgment i in the feveral Coles 
Capital, 
Execution. 
. - Reprieve. 
Falſifiet, 
> x, Errout. 
, . way _ 
L z Ap- 


Appeals. 


Appeal. 0 
Appeals in reſpeQ of the manner 
of proceeding, are of two kinds ; 


By Writ. 
By Bull. 


Touching Appeals by Bill, they 


may be proſecuted, 


1. Inthe King's Bench againſt a- 
ny that is zz cuſiod* Marr”, or let to . 
Bail. ” 

They are Sovereign Coroners. 

2. In the Court before Commiſ- 
ſioners of Goal Delivery againſt a 
Priſoner , or one let to Bail, but not 
to one let to Mainprize, 

But if one of Appellees abſent , 
remove in B. R. by Certiorar:. 

3. By ſome before: Juſtices of 
Peace, quod Quzre 44 E. 3. Coron. 


95 7 FRRſ Sts) 
4- Before Sheriff and Coroner, as 


| before; and it may be removed by 


Certiorari in B, R. 3 H.7.c.1. 

5. Before Conſtable and Marſhal, 
of a Felony done out of the Realm, 
1 H.4.c.14. | 

Ap- 


Appeals. 
Appeals are in matter - 
1. Not Capital, asan Appeal of 
Maihem, which may be commenced 
.i1n K. B. Goal Delivery, or before 
Coroner and Sheriff, - . - 
' This, (though it be Felony, yet 
'tis but a Treſpaſs in Nature and 
Judgment. 
_»,, Capital; and that either 
1. Of Treaſon, but this ouſted 
per Stat. 1 H4q.c.14. 
2. Of Felony; and theſe of 
three kinds, 
Death. 
Larceny. 
Rape. 
An Appeal of Death is either by 
Wife or Helr. 
. I. Of an Appeal of Death by 
Wife, and therein theſe requiſites ; 
r. She ought to be a wife de 7:7- 
ye, and not de fatto only; 
and therefore ne onc* accou- 
te a good Plea. 
2. But ſhe need not be dowable; 
for if ſhe had Eloped, or the 
- Husband been Attaint ; yet 
ſhe may have an Appeal of 
his death. L 3 2.She 
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x50 —— Mypeals.. 
E 3. She ought: to coritinue his 
**Widow ; for .if ſhe marry 
before, or pending the Ap- 
. peal,, the Appeal fails for e- 
ver; or if the marry after 
pro__ ſhe cannot have 
xecution. Lt ; 
2 Apyes of Death by Heir, - 
© 1, If thedead have a wife, the 
_ ** heir ſhall not have Appeal 
though ſhe dje - but if Wife 
\ Kill Husband, there the Heir 
ſhall have an Appeal. 
2. He muſt be Heir by courſe of 
' Common Law; this hath 
theſe Exceptions : | 
1. Where Heir is diſabled 
' through Attainder. | 
2. Where the Appeal is againſt 
" the Heir, there the Appeal. 
goes to the next Heir: 
2. It muſt be Heir that was 
- * Heir at time of death of 
Anceſtor; for if he die 
within the year before, or 
after Appeal commenced, it 
is loſt. | 
But it ſeems if the Heir having 


Appoals. I5l 
Judgment die, next Heir 
may have Execution. | 
4. It muſt be an Heir Male ; 
Nullus capiatur propter 
Appellum' femgne alterius 
quam Vir: ſui: But if be 
Heir, and:/Male, though he 
derive through Females, he 
may have an Appeal. 
s. A man above Seventy, or 
" an Infant, may have an Ap- 
peal; but as Battel waged 
and adjudged of late times 
___ the Paroll ſhallnot Demurr. 
But an Ideot;, Monk , Man 
.«- mute, ſhall have no App 
of death nor otherwiſe. 
And Nota, the Appeal muſt be c,p,c.... 
within year and day after 
.. death by Stat. 3 E. 6.c.24. 
ſtriken in one County, and 
dies in another, or Acceſſa- 
ry in one County, to death 
inanother, Appeal brought 
where party died | 


L 4: Apr 
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© Hppent Robbery. N 


Servant robbed Maſter or Servati 
may have Appeal: * © 
ut Teſtator cdbics,” Executor 


ſhall not have Appeal. 


' Villain ſhall-not have Appeal of 
Robbery aguinſ his Lord, contra of 
death. 

Two joint Owners ed Sur- 
viyer ſhall have Appeal. 

A Woman or Infant ſhall have an 


| Agpens of Robbery. 


1t. a man be robbed -at. ſeveral 
times, he muſt put all into.one Ap- 
eal. 
” What omitted is Confiſcate. 
The Appeal-affirms the continua- 
tion of the-property thereof. If {. 
rob B. in the County of $. and Zo 


with theGoods in the County of 


an Appeal of Larceny lies in that. 
County of D. but not of robbery , 
for-that is upon the taking from the ; 
perſon. 

If A. be robbed by B. who is 


robbed by 6 ' A. may have an 


Pe 


Appeals. 


Appeal of Larceny againſt C. +: 
' This Appeal may be proſecuted 
ina year, two, or three, if there 
was freſh ſuit ; and. the judging of 
freſh ſuit lies in diſcretion of Court. 
Arid Nota, This, orany other Ap- 
eal hes againſt an Infant, againſt a 
Monk » Without naming his Sove- 
reign, againſt a Feme convert with- 
out naming her Husband. 


Appeal of Rape. 


x Lies for party raviſhed. 

-2- But if ſhe conſented to Rape 
afterwards, then by Stat. 6 R.2.c.6. 
itis given to the Husband ; if none, 
to the Father ; ifnone, to the Heir, 
whether Male or Fem ale. 

If ſhe be taken in' one County , 
and raviſhed in another, the Appeal 
of Rape lies in County where ra- 
vithed. | 

Although by Stat. W. x. c. 13. 
whereby Rape was turned into 
Treſpaſs , forty days were limited 
tor-hex Suit ; yet it being again made 
Felony by Stat. I. 2. c. and 
Tl not, 
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Appeal. 


no time nized, it may be brought 
in any reaſonable time. 


Proceſ, "'R 


R Count and Plea to the Writ. _ 
- Concerning Proceſs in Appeals , 
©, infra Proceſs in general, becauſe 
many things therein common 'to 

Appeals an conn | 


The Count i 0 Appeals. - 


7. The Plaintiff in his Appeal 
muſt mention the place and day , 
need not mention the hour; and 
though day be miſtaken, not mate» 
rial upon Evidence. 

_ 2. It ſufficeth: for Plaintiff to 
count againſt Defendant, according 
to the conſtrution that the: Law 


maketh upon'the Fact. 


It A. B.and C. preſent , B. only 
ſtrike the mortal ſtroke , he may 
count againſt them all, that” they 
ſtroke : 'Soin Rapes. 


3. An Appeal by He ought ta 
ſhew Coment, 


418 


- . Appeals . 
4 4- indo of Rape; fetonzce 


rapuit is ſufficient with carvaliter 


cognovit, vid. 11 H.g.1. 

5. In Appeals againſt' 4. B. and 
C. A. only appears, he muſt count 
agamſt all per better Opinion. 

_ 6.At this day'one Appeal ageinſt 
all Peyils and Agceſſarigs, amt”if an 
Attaint be againſt F. and he 1s: ats 
taint or acquit,orPlaintiff nonfuited, 
he cannat have another. Appeal a- 
gainſt B. Butif Acceſlaries ifh:one 
County to Felony in another , their 


ſeveral Appeals againſt Principal 


and Accelſtarics. 
Writ of Appeal abate. 


+ . x, For infufficiency in the Writ, 
as wanting rapuzt,talſe Latin. : - 
. 2. Multiplicity of Action, ſecond 
Writ of Appeal purchaſed, pending 
a former Bill in the County, ' abates 
AOL. ' "E 
- - Butif firſt Appeal by Bill was re- 
moved into B. by Cerizorars, and 
the Plaintiff had appeared thereup- 
on, and counted, abates the ſecond. 


Nut 
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Appeals. 
Nut tiet inrerum natura, as one 
of the Defendants abates. 


_ Pleas in Barr. 


Vid. infra un general Title as to 
Autrefoits, Convict or Acquit. 

1.He may plead any thing where- 
by it appears the Plaintiff 15 not in- 
tituled to Appeal de quo v. ſupra. 

2. Nonſuitin a former Appeal af- 
ter Declaration , ſo of a Retraxzt 
of the fame , the Plaintiff broughe 
an Appeal. 0 

3. Felony againſt another , who 
was Attaint or Convict at his Suit. 

4. Plaintiff hath releaſed ro De- 
fendant, but if Appeal againſt Di- 
vorce, aReleaſe or Retraxit as to 
one no benefit to the other. 

5. If Defendant plead in Barr , 
he may alſo plead over to Felony, 
and it ſhall not be double. 

1. But in caſe of Releaſe plead- 
ed, he ſhall not plead over to 
Felony, becauſe repugnant. 


2. ta 


Appeals. I57 

2. Incaſe of Villenage pleaded 

he ſhall not plead to the Fe- 

lony , becauſe Infranchiſe- 

ment; yet if that barr found 

againſt him, he may plead 

not Guilty ; and ſo in any o- 

ther caſe where he pleads in 

Barr without pleading over, 
. exceptinReleaſe. 


E 1, Approve. 


'- -HAT i lawbe an Ap 
. prover ? 

A perſon Indicted of Treafon or 
Felony not diſabled to accuſe before 
competent Judges ; confeſling the 
Indictment, and ſworn toreveal all 
TTreaſons and Feloniies he knows , 
and then before a Coroner entring 
his Appeal againſt participes Crimz- 

$:.P.C.142, 7175 1N the Inditment within the 
Realm. 
-2. Who tmay be an Approver? 

1. APeer of the Realm cannot 
be an Approver. 

2. A perſon init cannot, be 
an Approver: 

JA — | vg ; Infant, Tdeot, 
Non compos,&c. Cletk, can- 
not be an Approver. 

4: But a man above ſeveftty; or 

manm- 


Approver. 
maimed may, bur he cannot 
'-wage Battel. : 
5. Clerk Convict may. 
' 3- In what caſes? pe 
1.None can approve but a perſori 


Indicted, & therefore if only 


- int Priſon upon ſuſpicion, he 
_ - .. may indeed confeſs the Fe- 
 lony, but ſuch Confeſſion a- 


mounteth not to aft Attain- . 
_ deror Conviction, though it 


_ - bean Evidence, and there- 
fore cannot approve: 

2. 'The Appellee in Appeal can- 
not be an Approver. 

3. The Appellee of Approver 

-: cannot be Approver, for that 

- would be infinite. 

4. . Though a perſon Indicted 
approve, yet if after Appeal 
be againſt him, Approver 
ceaſcth. 

5. He that hath onice pleaded to 
the Felony cannot be an Ap- 
prover, but ſhall be hanged, 
for he is found falſe. 


4. Of 
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Approver. 
. Of what Offences ? 

x muſt be only of the Offences 
contained in the Indictment , be it 
Felon s or Treaſon, and therefore 
not of another Offence; nor of an 
Acceſſary before or after to the 
ſame, yet his Oath getieral , there- 
fore as to other.Offences, it is but a 
Detection, not an Approvemetit. 

. Before whom ? 

. Before ſach- Judges: only as can 
aſſign, as Kings Bench,Goal Delive- 
ry, Oyer and Terminer ,High Stew- 
ard; but not before Juſtices of Court 
Baron or County Court: | 

But it is in the diſcretion of the 
Court to ſuffer him to be Approver; 
or to reſpite Judgment 7" ate 
on, till he hath Convicted all his 
Partners. 

6. How Demncafried after Ap- 
peal ? ? 

1. After Felony confeſſed -upon 
Arraignment, a Coroner aſ- 
{18ned and ſworn in Court to 
diſcover Offenders: .. 

2: Aday prefixt,” within which 
he is to  pertect his Appeal 

before 


= Approver, 

before the Coroner, and in 
_ every of theſe days he muſt 
. Appeal; for if he fail, and 


The limit - to petfe&t his Ap- 
peal by 5 Z. 3. c. 34. 183 
—_ but that Repealed 15 


3- During time limited for his 
Appeal, he ſhall be at large, 
and have 1 d. per diem till 
Appeal perfected. 

* - 4: It he _ perſons beyond 

Sea, or if Appeal ſuch as are 
not in 7eru92 Hatura,and that 
appear by Teſtimony of 
County , or by Retorn of 
Sheriff,quod non fait invent”, 
he ſhall be hanged. 

5. After his Appeal formed be- 
fore Corohier, he muſt repeat 
it verbatim to Court ; and 
if he fail thereof, and Court 
Record it, he ſhall be hang- 
Ed, MeL 


M * Pro- 


Court record it, to be hang- 


16x 
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- Delivery may ſend Proceſs 


wage Battel, he muſt fight them 


_ firſt, heis acquitted againſt the reſt: 


- Approver b 


7. Proceſs in Appeal: . | 
1. In the ſame County Coroner | 
may award Proceſs to Sheriff 
till Exigent. 
2.1f Appellee be in. a foreign 
County, yet the Judges be- 
fore whom the Appeal is, 
may grant Proceſs, v7. 
B. R. or Itinerant by Com- 
mon Law: 
And by Stat. 28 E. 3. 1. de Ap- 
pells, the Juſtices of Goal 


into a foreign County, as 
well to apprehend the Ap- 
pellee, as a Venire Facias to 
try the Iſſue, 

8. Proceedings upon Trial. 

The Appellee may put him- 
= upon County,, or wage Bat- 
tel. | ; 

If five Appellees, and they 


all. 
It two approve againſt one Ap- 
pellee, if the Appellee vanquiſh the 


though Appellot retra& his Appeal, 
or 
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or be vanquiſhed; yet if Offence be 
within Clergy he ſhall have it ; and 
ſo of Appellee. 

. Proceedings after Trial. 

If Appellor convict Appellee, ej- 
ther by Battel or Verdi, the King 
ex merito juititie is to pardon him; 
and from the time of his Appeal till 
his Pardon or-Conviction, ought to 
have wages. | 


M 2 . Is 


——_— -— Arendt. as. 


Indiftments. 


|  HESE things conſiderable: 
1. Where an Indictment requiſite 
in caſes Capital, where not. 

2. What the quality of the In- 
dictor. 

3. Of what matters they may 
Enquire. 

4. Before whom found. 

5. What requiſite in the manner 
of them. 


1. Where an Inditment requi- 
ſite for party to be Arraigned at 
King's Suit. 

i. By ancient Common Law, if 
a man was taken in Larceny with 
the manner, and that brought into 
Court with Priſoner, Priſoner ſhall 
be Arraigned thereupon without 
Indictment. $#.P.Cf.148. PE 


Indiftments. 


And ſuch was the uſe of the Man- 
nor that had infang Thief, 14:4.f.29. 
v.1 E.3. 17. 17 Af. 99. but this 
diſuſed. ; 

2. It Treſpaſs be brought 4e 
muliere abdutta cum bonis vir: , 
and the Defendant found Guilty : or 
if in Treſpaſs for Goods the Deten- 
dant be found that he ſtole them , 
this in the King's Bench equivalent 
toan Inditment, and the Defen- 
dant beput to anſwer Felony. 

3- In fome Caſes upon Appeals 
by Appellors or Approvers not pro- 
' ſecuting, &c.- Defendant Arraigned 
at King's Suit, becauſe it carries a 
preſumption of truth ; and therefore 
tf Detendant be both Appealed and 
Indicted upon a non proſecution of 
the Appeal, the party ſhall be Ar- 
raigned upon the Appeal,not the In- 
dictment. 4 E. 4. 10. 

Wherein. 

1. It Plaintiff in Appeal by Writ 
be Nonſuit before Declaration , he 
fhall not .be Arraigacd at King's 
Sutt. 
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1. Becauſe not certainty, 

2.Writ may be at anothers Suit, 
but if it be by Bill, either by 
Appellor or Approver, it 
ſeems he ſhall, becauſe the 
certainty appears ; therefore 
in the former Caſe, if there 
be no Indictment againſt 
him he is diſmiſſed. 

2. If Plaintiff reteaſe his Appeal 
after he hath commenced it, party 
ſhall be Arraigned at Kings Suit. 

- Butif before it was commenced , 
then not. | 

2. If Plaintiff or Approyer after 
Appeal commenced, confeſs it falſe, 
Appellor hang'd, and Appelle dif- 
charged, becauſe amounts to a van- 
quiſhment. 

4. It Appeal abate by Act of 
Plaintiff, as taking Husband, or a& 


1nLaw, as death, Appellee Arraign- 


ed at King's Suit ; but if it abateby 
inſufficiency in the Appeal, as b 

falſe Latin, Miſnomer, or becauſe 
Plaintiff diſabled to commence Ap- 
peal, as Utlary of Felony, or Treſ- 
paſs, or the year or day paſt, or 
" | Plain- 
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Plaintiff not Wife or Heir of De- 
fendant,notArraigned upon Appeal, 
but may be Indicted. - | 
5. It -King pardon after Battel 
joined in Appeal by Approver , no 
Arraignment at King's Suit, but Ap- 
pellee diſcharged. | 
And note where Priſoner Ar- C.P.C.184. 
raigned upon the Appeal ,, a Ceſfſet | 
Proceſs 1s entred upon the Indi- 
ment. 
_ Thereturn of the Sheriff of Re- 
ſcue or Eſcape of a Felon, not ſuffi- 
_ cient to put the party to anſwer the 
_ Felony. 
2. The ſecond conſiderable is the 
quality of the Indidtor. 
Concerning Inditments in Leets 
and Turns, v. ante upon Stat. I. 2. 
1 16 3617, 1K 3-64 1 
K. 4+ £-$ 
There is a general Statute: that 
refers all Inditments, as well in 
caſe of Felony as Treaſon, 11 H. 4. 
c. 9. which requires 
1. Indiftors not to be 
i. Perſons fled to Sanctuary for 


Felony or Treaſon. 
M4 2. Not 


Indifiments. 
2. Not outlawed. 
| 3. Not Indicted or Artainted. 
4. Not by Confpiracy. ' - 
- 2. That Indidtory be the King's 
Liege people. 

3. Returned by the Sheri#, "a 
Bailiff of Franchiſes. | 

4. -Not at the. Denomination of 
any perſon. 

And all Inditments kew con- 
trary are void. 

Hence it follows 

1. That Priſoner upon Arraign- 
ment may plead this matter, or any 
point of it, and may plead over to 
the Felony. "Vide Scarle's Caſe. 

2. Though there be twenty of 
the grand Jury, yet if one was out- 
lawed or taken at the Denominati- 
on of another, it voids the whole 
Indictment. 

By Stat. 3 H.8. c. 12. Juſtices of 
Goal Cells, or of Peace,where- 
of one of the Quorum, in open Seſ- 
ſions may reform the Pannel of the 
Grand Jury, by putting and taking 
out Names, and the Sheriff is to re- 
turn the Pannel ſo reformed. 

But 


Indiiments. 


- But this takes not away former 
Statute.of .1x H. 4. nor alters it. 

- ByStat. 33 H.6. c. 2. | 

_ Special proviſion is made for qua- 
lity of Indictor in Lancaſhire. 

- 3: Of which things they can En- 
quire.' - My 

Regularly they can Enquire of 
nothing but what arifeth within the 
Body of 'the County for which they 
are retorned. 3: 190.5: 20 DE 

And therefore if an Indictment 
for ſcandalous words, or other mat- 
ter tranſitory be found upon not 
Guilty leaded thereunto, if upon 
Evidence it appear to be ſpoken in 
another County, Defendant 1s not 
Guilty. | 

And therefore where ſtroke was 
in one County, and death in ano- 
ther, he could not be Indicted where 
party died. 

But for.a Nuſance in one County 
to another, a Jury in County where 
Nuſance is committed may In- 
diCt. 

But divers Statutes have intro= 
duced alteration of the Law in fome 
Capital 
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Capital Caſes, 28 H. 8. c. 15. Trea- 
fons, Felomes, Robberies, Mur- 
ders and Confederacies upqn_. the 


| Stat. may be enquired,tried, heard, 
_ determined, and judged in ſuch pla- 


ces as ſhall be limited by King's 
Commiſlion to be diredted for the 
ſame. :. | 

A Treaſon done out of the Land, 
it hath been held that it may be en- 
quired of and tried where- Offender 
landed ; but to amove the Queſtion 
by Stat. 35-H. 8. c. 2. all Treaſons 
and Miſpriſions, or concealments of 
Treaſons done out of —_— 
be enquired, heard, or determined 
by Juſtices of King's Bench, by per- 
ſons of the County where Bench 
ſits,or before Commiſſioners, and in 
ſuch Shires as ſhall be appointed by 
King's Commiſſion ,- and by good 
men of the ſame Shires, as it the 
Treaſons, &c. had been done in the 
ſame Shires where enquired. 

Upon this Statute. | 

1. TfBench remove after -Indidt- 
ment into another County, Trial 
ſhaii be by perſons of 1irſt County. 
2, The 


_ tIndiftments. 


ez, The King writing his name to 
Commiſſion, or putting his ſign to 
the Warrant ſufficient. 

3. Ireland is out of the Realm to 
this _ 

The Statutes ſtand unrepealed by 
Stat. of x Ma.c. © but the Stat. of 
32 H.$. c. 4. for trial of Treaſon in 
Wales repealed by 1 Ma. | 

Apain, by Stat. 2 3 EL c. 24. 
a man ſtriken in the County of D. 
dies in the County of F. or Acceſſa- 
ry in one County to Felony in ano- 
ther County, may be indited and 
tried in County where death was , 
for Felony committed pey Principal, 
but it muſt be laid according to 
truth. > 

If Enqueſt conceal any matter 
preſentable before Juſtice of Peace, 

they may Impannel Inqueſt to en- 
quire of ſuch concealment , and a+ 
merce Concealers by Stat. 3 H.7. 
"0 

4. Before whom found. 

bp: Of this before. 


5. The 


17k 
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5. The form of Indidtments. : 
1. By Statute. 
4 H. 4.c. 2. Infdeatores Uis 
arum'© depopulatores to be 
omitted in Indictments ; and 
if: inferted , yet Clergy not 
. thereby taken away. ' 
37 HM 8.c. 8. Indictment what, 
to be quaſhed- for | want of 
words, 0:2. eladiis,batulis, 
 Gcuttells. © £12 
2, Art Common Law: 
Want of certainty vitiates, want 
of year, day, and place. 
Indictment for Eſcape of one ta- 
ken on ſuſpicion of Felony , without 
ſhewing what Felony Mal. - 
Indictment for receipt of a Felon 
without thewing who fecured , 
Aba int: Rx oh 
Indictment for making Alchimy 
ad inſtar pecunie Regis , without 
ſhewing what money, Mal. 
Indictment quod cepzt, or furatus 
eft, without faying felonzice abduxit 
equum, without ſaying cept or car 
ner cognowit, without ſaying 
Rapuzt, or Pulglariter , when 1t 
ſhould 
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ſhould be for Burglarrter ; or if Fe- 
lony before-Juſtice of Peace , with» 
out faying #ecnon ad diverſas felo- 
nias; if 1n murder with a Gun, 
without ſaying percafſit, Mal. 
Indictment ſuppoſins; the ſtroke 
i. Augnſiz, death z. Hugulti, & /it 
felonice murdravit 1. Auguſti, Mal. 
but /ic murdravit modo © forma 
pred”, or pred” 1. Auguſti, Bon. 
Indictment quod dedzt mortalen 
plagam circa pettus, Mal. but .7n 
fmiftram partem ventris circa , 


Bon. | 
Indictment de morite cujuſdgm CP.Cccs. 


zgnotti , or felonice cepit bona, Gc. 
cujuſdam ignotz, or domus Eccleſie, 
Bon. 


| h Proof upon Indiftments. 


In caſe of -Treafon or Miſpriſion 
by the Stat. x Z.6.c. 12. 5 E.6.c.7. 
there ought to be lawful Accuſers. 

1. Eye witneſſes upon every In- 
dictment. 

An Accuſer by hearſay is no law- C.p.C.24. 


ful Accuſer within this Statute. 
_ The 
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mn Indiftments. | 
The neceſlity of ſuch proof upon 
Indictment of Treaſon is not taken 
away by Stat. i & 2 Ph.& Ma.c.11_ 
but only in the caſe ef counterfeit- 
ing Coin. | 
. Buttheſe Witneſſes need not be 
preſent with the Indictor , but they 
may ſend to them in writing. 


l_ 
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Proceſs. Dus 


OW wecome to thoſe Pro- 
ceedings that are common for 
moſt part both to Appeals and In- 
ditments. And | 
1. Of Proceſs. 

1. Uponan Indictment or Ap- 
eal of death but one Cap. 
and then Exzgent : but m 
caſe of Robbery, then by 
Stat. 25 ZE. 3.c. 14. two Ca- 
pzas's, then Exzgent;but this 

Stat. extends not to death. 

2. Indictments or Appeals of 
Treſpaſs, or any Felony and 
Treſpaſs againſt a perſon of 
another County after one 
Cap. a ſecond Cap. with Pro- 

 clamations , thall be granted 
to the Sheriff of that County 
wherein he 1s ſuppoſed to be 

cOn- 


15 
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Proceſs. 


converſant before an Ex:*- 


gent ſhall iflue per Stat. 8 H. 


6.c. x10. Andupon this Sta- 
tute Proceſs ſhall go to a 
County Palatine ; and it in 
the Inditment he be ſtiled 
— 2auper de, and fo in ſeveral 
* Counties, , then ſecond Cap. 
ſhall go to every —_ 


Prinx- 


= Y 


Memes 
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Principal and Acceſſary. 


F one preſent did nothing , but 
I: yet. came to a{liſt party if need ; 
or if one hold the party while Felon 
ſtrike him ; or if one preſent his 
weapon to the other that ſtrikes, for 
they are preſentes, auxiliantes, or 
confortantes. 


Bur if one come caſually ; not of s.p.c.£.46; 


the Confederacy, though he hinder 
not the Felony, he is neither Prin« 
cipal nor Accellary, although he 
apprehend not the Felon.  _ 

In ſome caſes a perſon abſent 
may be Principal. 
1. He thatputs poiſon into any 
thing to poiſon another, though not 


preſent when taken ; and ſo it ſeems 


are all thoſe that are preſent when 
the poiſon is ſo infuſed; and conſent- 
Em RE 
2, Tf upon the ſame Ground ; or 
N wo 
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178 Principal and Acceſſary. 
in the ſame Houſe, though not with- 
in view of Fat, when many come 
todo an unlawful a&: See before 
Lord Dacres and Budſey's Caſe in 
Murder and Robbery, 
3. By ſpecial A of Parliament, 
- upon the Stat. 3 H. 7. c. 2. 8 H. 
» Fl 
Acceſlary before, he: that com> 
mandeth or aſfenteth to the. com- 
mitting of a Felony, and is abfent 
when done. 
#R.BlythsC. #. In Manſlaughter there can be 
.no_ Acceffary before, becauſe done 
without premeditation. 
' 2. Where Receipt to make an 
Acceffary, muſt be knowing him to 
be ſuch. b 
But if a man be Attaint of Felo- 
ny in the County of A. the Law 
preſumes notice thereof" in the ſame 
County., therefore the receipt of 
him in the ſame County feems Ac- 
ceſlary ; contrary if in another. 
Videtur cognitio requiſite 1nt 
- utraque. 


 3.Re- 


On neipal and Arceſſary 


J« Receipt of a Felon that hath 
given Bond to appear at next Seſflj- 
on, &c. not Acceflary. 


4. Relieving a Felon with Mo- 


ney, Victuals, Horſe for his Jour- 
ney knowing, Acceſlary ; but if he 


be in Priſon, then lawful. 


. A brother receiving a brother 
may be Acceſlary, or a Husband his 
wy but not Wife of her Husband. 


\'Whe ere Execution \ varies from- 


Coombs. 

In perſon ſlain ; asa command to 
Kill and he kills B, or in the na- 
ture- of the Offence ; as Command 
ta rob as he goes to Marker, and he 
breaks open Houſe and robs it, the 


- Commandant is ho Acceſſaty. 


But a command to poiſon F.S. 
und] he ſhoots him ; a command to 
rob or beat F.&. he beats him to 
death, the Commander Acceſlary. 

If 4. command B. to kill C. 
os before Fact A. repents, and 
countermands his command, yet B. 
kill him, 4. is not Acceſlary. 


N 2 g. if 


179 


i$0 


St.P.C.41. 


Principal and Acceſſary. 

5. If A. poiſon an Apple,and de- 
liver it to (. to deliver to D. C. not 
knowing delivers it, Murder in 4. 
but no Offence 1n C. 


Acceſſaries after ts 

1. A receipt of ſtollen Goods 
makes not Acceſlary, unleſs he re- 
ceive Thief. | 

A man may be Acceſlary to an 
Acceflary : And : 

The ſame man may be Principal 
and Acceſlary where Felony done 
by divers. | 

6. But ſending a Letter in favour 
of a Felon, inſtructing him to read, 
adviſing to labour witneſſes, not re- 
vealing a Felony intended , permit- 
ting aFelon to eſcape withoutArreſt, 


makes no Acceſlary. 


7. Aecceſlary cannot be unleſs a 
Felony committed ; therefore 2. 
wounds B. dangerouſly, C. receives 
A. B. dies, C. not Accellary. 


Ar- 
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Arraignment of Principal 
and Acceſſary,and things 
Obſervable therein. 


FE. | F P rincipal be acquitted » Or C.P.C.47. 136. 
be convict only of Manſlaugh- 4 R Seyers C. 
ter, or ſe Defendendo, or before his 
Attainder hath his Clergy, or be 
pardoned , or die , the Acceſlary 
ſhall not be Arraigned ; otherwitſe 
if after Attainder. © 
_ 2, If Principal be attaint at Suit 
of the King, the Acceſlary ſhall not 
be Arraigned at Suit of party. 
3. If Principal ſtand myte, Ac- 
ceſlary not Arraigned. 

4. Exigent ſhall not+ go out a- 
gainſt Acceſlary till Priacipal attaint 
per Stat. IW. x. c. 14. 

5. Where Principal appears not, 
Acceſlary ſhall be put to anſwer : 
but he ſhall not be tried till Princt- 

N 3 pal 
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Arraignment of Principal &$c. 
pal attaint or appear, unleſs he will, 
tor he may wave the benefit of the 
6. If he be Indicted as Acceſlary 
to two, and one of Principals ap- 
pears and is convictythe Court may, 
if they pleaſe, try the Acceſlary ; 
and if he be found Acceſlary to him 
that is attaint, he ſhall be condem- 
ned ; if not found Acceſlary to him, 
yet he may be afterwards Arraign- 
ed as Acceſlary to the other when 
he appears. , . - 
7. If Principal and Acceflary ap- 
ear and plead a Felony, they may 
bh tried by ſame Inqueſt ; but the 
Principal muſt be firſt Convict, and 
have Judgment, before Judgment a- 
gainſt Acceſlary, and the Jury ſhall 
be in Charge, that if they find prin- 
cipal not guilty, they ſhall find the 
Acceſlary non Cul. 
8. If Principal be Erroneouſly at- 
tainted, yet. Acceſſary fhall not take 
——— thereof, but be Arraign- 


9. 
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9. If Murder or other Offence 
were in one County, and Acceſſary 
in another per S7at. 2 E. 6.c. 24. 

1. If Acceſſary be in Middleſex, Cp44 
and where the King's Bench ſits, and 
Principal in another County, King's 
Bench may try Acceſlary. 

2. Certificate in ſuch caſe ſhall be: 
upon a Cert;orar; or Special Writ , 
if need be, formed upon the Mat- 
ter, and not by Precept, under their 11d. 
Seals, and in their own Names. 


High Steward within the AQ. 


# 


De. prine fort 
er aurt, 


. 
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me > 


Mute, parne fort > aur bo 


\ TOW. wecome to the Demean- 
our of the Priſoner upon his. 
es TT IE. 
© And thereupon either, _. 
s. He that ſtands mute. . 
2. He that pleads. 
3. Or confeſſeth the Fact. 
What is ſaid ſtanding mute ? 
— This of two kinds. 
1. When he anſwers nothing at 


all, andit ſhall be enquired whether 


he ſtand mute per malice or per act. 
of God. f# | 
"If itbe by ad of God,then Felo- 
ny ſhall be enquired of,and whether 
he be the ſame perſon as if he plead- 
ed not guilty. | 
1.1t by malice,or if Priſoner hath 
cut out his own tongue,then Priſon- 
ner ſhall have Penance. 
| | 2. When, 


Mute pane fort & dure. 
2. Whenhe pleads, but not effe- 


Qually ; as when he anſwers not 


directly to the Fact,or concludes not 
upon the Countrey,then if the cauſe 
be probable, he-thall be put to his 
Penance. C.P.C. p.227. 
2. What the conſequent of ſtand- 
Yoo ORR 
r. In Treaſon ''tis a Conviction. | 
2. After Attainder and ask't what 
he can ſay why no execution, ſtind- 
ing mute he ſhall be Executed, 
- 2.,In Appeal ſtanding. mute, 
Judginent againſt him to be hang- 
ed. _ | 
4. Upon Stat.3z FH.8.c.2.0f Felo- 


ny within Verge, Offender ſtanding 


mute Judgment againſt him. 

5. Butin other cafes of Felony, 
pame fort © dure, and forfeits 
Goods. | | 

1. Remanded to Priſon. 

2. Lienaked in ſome dark Room 
with hands and legs extended. 

3. Weights increaſed. 


. Pleas, 


De pains fort 
& dure. 
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F Priſoner plead, it 1s ceittier De- 
| inarory, - 

_ 1. SanQuary,' Clergy. 

' 2, Orto the Felony : 

1. Demurring. | 

2. Pleading in Barr. 

>. Pleading general Iſſue. 
Declinatory Exceptions. 

- x.Sanctuary and the Conſequents, 
Was ouſted by Stat. 2r Fac. 
C. 28. 

2. Clergy wherein 
i. Who ſhall have benefit of 
Clergy ? 
2. In what Caſes ? 
2. At what time ? 
4. Who the Judge? 
5. What the Conſequent ? 
7. Who ſhall have Clergy , and 
who not ? | 
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1, A blind man ſhall not have 
- his Clergy. 
2. A woman Covert ſhall not 
|  havebenefit of Clergy. 
* ._ Proviſion by Stat. ar JL. C. 6, CPCC.124. 
that for ſtealing Goods under EY 
10s. without Burglary or 
Robbery , &c. he ſhall be 
burnt in the hand for the firſt 
Offence. RPE Fs 
2. Bigamy ouſted of Clergy per 
; Ser. A Bigams 4 E. _ bs 
reſtored to it per Stat. r E. 
6.0.3. | 
_ 2. In what caſes ſome things per- 


mitted in general. 
'" IT, Per Stat. 25 E.3. 4. per 
Cher. Clergy allowed in all 
Treaſons and Felonies, ex- 
cept Treafons againſt King ; 
ſo that after that Statute , 
there was Clergy in all Caſes 
except Treaſon and Sacri- 
ledge. 
2. Conſequently whereſoever 
Clergy 15s not allowable, it is 
taken away by ſome Ac of 


Parliament. 


J. Con- 
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2, Conſequently where any Fe- 
lony is. made by a new Stat. 
Clergy is to be allowed, un- 
leſs expreſly taken away. 

4. Conſequently whereby any 
new Act of Parl.-Clergy 1s 
taken away in any Offence , 
the Indiatment ought to 
bring the Caſe within the 
AQ. | 

As upon the Stat. 3 & 4 Ph. & 
Ma. c. 4. the Indictment 
ought to run Mal:toſe; ſo 
upon Stat. 8 ZZ. c. g. it muſt 
Sh © ſecrete; in caſe of 
Murder,ex matitia precogat),. 
otherwiſe Clergy allowable. 


5. Conſequently a Statute ta- 


king awayClergy from Prin- 
cipal, doth not thereby take 
it from the Acceſlary before, 
unleſs ſpecially provided for. 


_ 6. Where Clergy allowable , it 


15 to be allowed though the 
party be Convict by Confteſ- 
tion, Verdict,or ſtands Mute, 
ox challenges peremptorily 
above 35. pL 

2. Par- 


Pleas. 


2. Particular Offences where 
Clergy, and where not: 


:. High Treaſon. 
2. Petty Treaſon. . 


Principal ouſt of Clergy if con- 


vict by .Verdict or. Confeſ- 


fon per Stat. 23 HE 8.c. 1. 


revived per 5 © 6 E: 6.c.10. 
and per Stat. 25 B.8.c.3. the 
ſtanding Mute not direQly 
anſwering, or challenging a- 
bove twenty. 

Not ouſt of Clergy in Appeals, 
unleſs Convict by Verdict or 
Confeſſion. b” 

Acceſſary before Fact: maliei- 
ouſly, ouſt of Clergy in all 
cafes per 4© 5 Ph. © Ma. 


Cod 

Js Witkul Murder of Malice pre- 
penſe, ouſt of Clergy 1n all 
caſes per Stat. 23 H.8.c. 1. 
25 H.8.c. 3 

Acceflary before maliciouſly, 


ouſted in all caſes per 4 © 5 
Ph: * Ma. c. 4. 


4. Ar- 
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4: Arſon of Houſes , or Barns. 
full of Corn,Prineipal ouſt of 
Clergy in all caſes; viz, ſur 
Conviction upon Verdict, or 
Confeſſion per 23 FH. 8. c.1: 
upon ſtanding Mute, not di- 
re anſwering, challenge a- 
| bove twenty; per Stat. 25 
F:8.cc3. -- | 
Acceſſary ouſted of Clergy in 
all caſes per,4 & 5 Phzl. & 
"Þ 
5. Simple Burglary. : 
Principal ouſted of Clergy if 
Outlawed, Convict by Ver- 
_ dit, or Confeſſion. 


Not ouſted if ſtand Mute, chal- 


lenge above twenty, or not 
anſwering. - = 

Acceflary before or aftet not 

_ ouſted of Clergy. 

6. Burglary, any perſon being 
in the Houſe, or put in fear 
or dread. | | | 

Principal ouſt of Clergy in all 
caſes, 11S. per Stat. 1 E.6: 
2. 1n caſe of any Convidti- 
on or Attainder ; and pou ” 


0 Pleas: 


i 8. C+ 3+, revived per 5. 6 
£. 6. 6 19. it, takes away 

Clergy where above twenty 

challen; ed. We 
But Accelfary not ouſted of 

Clergy for Acceſlaries before, 

wvide4 © 5 Ph. Ma. 4. 

7. Robbery, which hath ſeve- 
. ral qualifications with theſe 
___conliderations. 

I. nor near the High-way. 
2. In the Dwelling-houſe. 
_ x, Putting party, his wife, 
or ſervants in tear. 
2. Party, his wife, or ſer- ® 
vants in houſe, but not in 
WD 2 | 
3. Neither party ,-his wife, 
nor ſervants in the houſe, 
nor put in tear, where it 
extends to the value of 
five ſhillings. 
In Appeals or Indidtments a- 
= Principal and Acceſ- 
ary, fer Stat. IW. x. c. 14. 
Proceſs of Outlary muſt ſtay 
againſt Acceſſary till Princi- 
pal attaint. 


But 


F . - 
- But if it bean Appeal by Writ 
Which & general till Decla- 
ration, the Plaintiff muſt at 
his peril diſtinguiſh the Pro- 
ceſs; for if he take his 
Exigent againſt all, he muſt 
Count againſt all as Princi- 
_ 
An Appeal againſt divers, one 
appears and pleads: to the 
Writ, or in Barr, which goes 
.to all, Proceſs of Outlary 
ſhall ſtay againſt reſt till Plea 
determined. | 7 
An Indi&ment or popes) may 
be removedin B. KR. by Cer- 
tzorari, but it. muſt accord 
with the Appeal. 
Upon an Appeal moved per 
Certiorar: , the Plaintiff is 
without day; and to compel 
Plaintiff to proceed , Defen- 
dant may take out a Jcre 
Facias, and upon 2 N:/ies or 
adJcire Fect,and deiault,Plain- 
_. tiff diſcharged. 
But the Plaintiff upon ſuch 
Appeal removed, may have 
Capias © Exigent.: If 


Pleas. 


If Defendant comes in by Ca- 
_ pas, and after, appearance 
make default, a new Capzas; 
if upon Exzgent, a new Exi- 
gent ; and upon ſecond ap- 
earance ſhall plead de novo, 

tor the firſt Tue is ave dze. 


_m . » ” 
—_—_ —_— 


Arraignment. y 


1. IN what manner a Perſon 
| is to be Arraigned ? 

The Priſoner, all the time of his 
Arraignment ought to be in I- 
ron. | 
2. Where Arraignment upon ſe- 
veral Appeals or Indiments. 

If*a man be appealed of Rebbery 
or Death at the Suit of one, he ſhall 
be Arraigned and Tried at Suit of 
another, becauſe they have ſeveral 
in the Judgments. 

And now the ſame Law 1s of an 
j Indictment of Robbery, becauſe by 
3 Stat. 21 .5. c. 11. the party is to 
p have Reſtitution. 

But if Appeal by one be not com- 
menced tilt after Attainder at Suit of 
another, he ſhall not be Arraigned 
upon the other Suit ; bur if the firſt 
a Attainder be pardoned, he ſhall be 
I | Ar- 


 Arraignment. 


Arraigned upon the ſecond Ap- 
peal commenced after Attainder. 
 Butafter Attainder of Felony, he 
may be Arraigned of Treaſon for 
King's Intereſt. 

By the Common Law, a Clerk 
convid ſhould have anſwered all Fe- 


lonies, and were acquit or convict }. 


at Suit of others. - But this was re- 
medied per Stat. 25 E.3. c. 4. per 
Clero, and therefore after that Stat. 
the Clerk convict and delivered to 
the Ordinary, was diſcharged of all 
former Felonies whereof he was not 
Arraigned before Clergy , and that 
thoſe , though other Offences were 
not, within Clergy. Dyer 214. 
 Butnow by Stat. 8 EJ. c. 4. after 
Purgation, and 18 Es. c. 7. after 


burning in the hand, he ſhall be put 


to anſwer former Felonies upon Ap- 
peal or Indictment. 
2. Concerning Arraignment of 
Principal and Accettary. | 
1. Who ſhall be 1aiJ an Acceſlary? 


i. Whoan Acclſry 
After. 
O 2 IT, In 


Before. 
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—_ - -  Arraignment. 
na In Treaſon no :Acceſſaries , 
|  -» butall Principals ga Procu« 
.-_ _ - tet befote,, or a Receiver 
CP.C p33. © 1 knowingly after, 1s guilty 
as Principal un High Trea- 
aw. ! 

_ 2, Where an At of Parliament 
makes a Felony, it doth in- 
cidently make ſich Acceſſa-s 
ry #5 would be Acceflary 

before or after to a Felony 

_ at Common Law, as in Caſe 
_ of. Buggery, Rape,S&c. 

2. Acceflary cannot be guilty 

_ of. Petty 'Treaſon' where 
Principal but Murder. 

4. It divers come to commit 
anunfawful att, and be pre- 
ſent at time of Felony COm- 
mitted, though one of them 
only doth it , they are all” 
Principals. 

So if one preſent move the 0- 
. ther fo ſirike. 


And 


' Arraigument. 


And now to purſue the point where 
..» Clergy allowable in Robbery. 


1. From the Perſon: _ 
Without putting in fear,but cl: 
© jecyete : by Star. 8 EL. 4 Prin- 
cipal in all cafes ouſt of Clergy, Ac- 
cellary not ouſt, 
- With putting in fear Robbery in 
orinear the-High-way, -- : 
*» £$. Principal in all caſes ouſt of 
| Clergy, ' VIS. Appeal or In- 
dictment by 23 H.+8. c. 7. 
. +, Ganviat'es H, 8 c. 1. At- 
taint x Z:6.c. x2: 
Challenge abave twenty by 
0. Oth-25 H.8,c.3. 5&6 E. 
4437 111e 8. 14, | 
2.Acceſlary before ouſt of Cler- 
"F452 rms caſes by 4 & Ph. 
', WO Mpc. 4. 


2. Fram Dwelling-houſe ; and 


this of three kinds : : 
* x. Qwner, wife, or ſervants be- 
ing. mn -the houſe, or put 
in fear, here Clergy tuken a- 
way. | 
O 3 L.AS 
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. Arrazenment. ' 


:. As to Principal, taken away 
' perz3 H.8.c. i. in caſe of 
Conviction by Verdi, or 
_ Confeſſion, and per 25 H.S. 
Cc. 3. revived , and per 5 © 

6 E.6.c. 10. L-- 

In caſes of ſtanding mute,chal- 
lenge «/tra twenty, nat'di- 
rectly anſwering : Alſo tb 
a. Conviction '1n foreign 
County, if it appear by Ex- 
amination not to be within 
Clergy in the ſame Coun- 

ky. | 

% Ateflaries before in all caſes 
ouſted of Clergy per Stat. 

 4&S5@Ph.t& Ma.c. 4. 

Note, A Stranger in the houſe 
brings it not within Sta» 
tute. | 

z. Robbing any perſon by day 
or night, any perſon being 
19 the ſame houſe, and put in 
tear. 7 
Principals ouſt of Clergy per 1 
- - c. 12. 1h all. ca "0 
challenging twenty ; an 
it 5 & 6 PB. 6. 4 heeigh 
County 


Arraignment. 

\ * * County Clergy upon Exami- 
nation taken away. 
Accellaries, Clergy taken away 

fer 4© 5 Ph. f9 Ma.c. 4. 

in all caſes. "h 
2. Robbing any perſon in his 
- -  Dwelling-houſe, the owner, 
his wife, or children being in 
any part of the hanſe, or 
within the precindts thereof, 
though they be not put in 
- fear, and this extends to 

Booths 1n ine 

Principal ouſt of Clergy per 5 
56 E.6. Cc. 9. 10 en. _ 


Offenders found guilty: Prin- 


- cipals therefore in other ca- 
-fes ſhall have Clergy ; as 
ftanding mute, challenge 1/- 

ira twenty. | 
Acceflaries ouſt per Stat. 4&5 

' Ph.S Maic.q.. | 
4. Robbery to the value of 5 £. 
out of any Dwelling-houſe or Out- 
houſe thereunto belonging, though 

none in the houſe, per Stat. 39 Et, 


Q 4 Prins 
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Arraignment. 


Principal ouſt of Clergy in _ of 
Conviction, not of ſtanding Mute. 
- Acceſlaries ſhall have Clergy. 

5- Larceny without any of theſe 

Crt Pee RD 2 
. Horlſe-ſtealing ouſt © ergy , 
peri E,b.c. 12.20 3 &. 6. 6.0.32 

- Principal ouſt of Clergy 

_— ouſted = no caſes. 
E1.12. ouft Clergy d Acceſſary. 
But other _ not - being 
Robbery or Cutpurle have Cler. 


*s In Rape, Clergy ouſt per St. 
i8 Et +; 
_ . 2.. Though 'the Offence were 
within Clergy, yet:if he had tor- 
merly been Convidt and burnt in 
the Hand, 'the Stat. of 4 H.7.c. 13. 
ouſts of Clergy,” __ he were a 
perſon in Orders, and then he muſt 
produce his Certificate preſently, or 
- by a time prefixt.. 

And _ the Stat. 34 &5 35 H.8. c. 
14. forthe manner of the Certifi- 


cate of ſuch Convieuon and Atrain- 
der, | 


And 


 Arraigument. 


And though Stat. of 32. Hj 8. c. 

hath put.men in Orders 1n the ſame 

CORO with eſe, | in —_ | 

to Clergy ; yet as to. this t the 

Stat. 4 HJ. 7. the clauſe of the 

Stapute « Z. 6.c.12.doth give aper- 

ſon in Orders his Clergy the ſetond 

. time. in all caſes, but 1, challenge 208 

bove twenty ; 2. Outlary. 

qÞ 3s When Clergy ſhall be allow- 
. ed,- 
Now the uſe is not. ” put party 
to challenge Clergy till he 
- hath . pleaded; and Inqueſt 
_ : thereypon! taken. _ 
7. For advantage of party if 
- {-/, -Acquitted. | 
2. Foradvantage to King ; ; for 
__ - - forfeitureif Convidt. 

("th It may be allowed in Diſcre- 
tian, though party. challenge 
nog: -_ - 

Allowed under Gallows , ,-.0£ 
where Judgment pan Fe 
S&S dure given, or where 
challenge above twenty,vzd. 
Cr. Jur 12 Pag. 


Allow 


Arraignment.- 
Allow ſouth Gallows per Juſt 
B. R. meſne Goal Delivery ' mes 
puit apres Tudgment devant ad- 
Journment, 7; 205. 
4- The Judge. IT 
The Ordinary is but Minifter, the 
Judge at Common Law is the Judge 
when and where to allow of Read- 
ing. 
| Fo ancient time the Conſequent 
was delivery to Ordinary, either to 
make Purgation, or abſque Purga- 
* f:one, as caſe required. 
 Butby Stat. 18 E/.c. 7. now only 
burnt in the Hand, which hath theſe 
' effects ; | 
1, Enables Judge to. deliver 
. him out of: Priſon ; but yet 
if he fee. cauſe, he may 
detain him till he find Sure- 
tiesof good behaviour, per 
Stat, 3 H.5.c. 1. 
If Clergy within year, he is 
to be:bailed or committed 
ar diſcretion, till year be 


Arraignment. 


2, It gives him a Capacity to 
purchaſe Goods, and retain 
the profits of his Lands. . 

But the Goods he had at time of 
Conviction are forfeit. 

oo” reſtores him to 1s Cre- 

| 
: Fob, Rep. Searle s Caſe. 


— 


pag - 


St.P.C, 18H» 


xRs.5. 


Pleas to Felony. 


h. D EMURRER. 
"2.. Pleas.in Abatement and Ba1 
3. General Iflue. 


1. For Demurrers. 

It amounts to a Confeſſion of tl.. 
Indictment, as laid ; therefore if Ir. 
dicment good , Judgment againſt 
Priſoner, and Execution. 


2. For Pleas in Abatement. 
| Tf Priſoner plead Miſnomer of his 
Surname unto an Appeal , it goes 
in Abatement ; but in caſe of In- 
ditment he ſhall be put to anſwer 

the -Treaſon or Felony. 

But Miſnoſmer of the Chriſtian 
Name goes in Abatement; and if 
2 it 


EP © wir hes 


Pleas to Felony. | 208 
it be confeſſed by King's Attor- 
ney, as found, Indictment falls. x 1 - 
Ha. Coron.8$$. | 2 
But then he muſt give his true 
Nafne, andby that Name he may 
be forthwith Indicted. 


Pleas in Barr. 
Anterfoits, Acquit. 


If a perſon be acquit upon an 
- inſufficient Indictment or Appeal, 
yet upon a new Indictment he 
may be —_— upon the ſame $c.,. C. 106. 
Felony. 4 R.Vaux's Caſe. 
z. - Auterfoits acquit for the 
ſame Felony, no Barr to an In- 
_di&tment or Appeal of another Fe- 
lony,&c. though committed betore s 
Acquittal. 
3. Auterfoits acquit as Princi- 
pal, no Barr to an Indiament a- 
gainſt, him as Acceflary to the 
| ſame Felony after ; but it ſeems he 
—_ be Indicted as Acceſlary be- 
ore. 


4 n 


Pleas to Felony. | 


- 4: In an. Appeal of Death or'o- 
ther helony,, -: Auterfoits acquit , 
upon an Indiatment for the ſame 
Felony ; was a good Barr- in all 
Caſes ;, therefore if an Appeal was 
pending , Court would ceaſe Ar- 
raignment of Priſoner upon an In- 
dictment till it was determined : 
Or though no Appeal pending , 
yet-in caſe of death, would ſurceaſe 
till year paſt, 

But at. this day Auterfoits acquit 
in an Inditiment of Death no Barr 
to an Appeal, per Siat.2 H.7.ca. 
for the Priſoner notwithſtanding - 
the Acquittal ; but in other Ap- 
a lands Barr to. an Ap- 

eal. 
; 5. But Autrrjoits acquit in an 
Appeal, Barr to an Indictment of: 
ſame Felony. | 


'z. Unleſs Appeal be Erroneous 
1n Subſtance. © 
2.Unieſs Appeal Le Ly a wrong 
Peron. : 


3-Ap-. 


Pleas to Felony. 


theſe caſes he may be Indit- 
ed again. 

- 6. He that pleads this. Plea, 
need not have Record 2» pozgne , 
becauſe it goes 1n Barr. | 

7. Though there be variance 
between Indictment , &c. if it be 
ſuch as may admit of an Aver- 
_ , there it may be plead- 
ed. 

Variance in the Name if Conus 
per un name © auter, variance in 
day of Felony ſuppoſed to be com- 
mitted. 

Variance in the place, but by 
Opinion 4 H. 5. acquit of Larceny 


in one County no Barr in ano- 


ther. 


3. Appeal be by Battel, and in 


203  Pheas to Felony: 


» _— Ms 7 or Attaint, 
+." Wikis A! Barr to the fame 
Felony . Find 1 

I. Auterfoits attaint Bare to 
an Inditment , for the Ef- 
. fect is to obtain the death 
of the party ; but v4. no 
Barr in Appeals. ; 

ft, C. P.C.213. 

2; Auterfoits convitt by Ver- 
d<&& or Conteſftion of Man- 
| ſlaughter in an Indidtment, 
_and\ had Clergy, Barr in 

th it 


 Appeal;;; thou be of 
| 4 Egg: Teg's © Mander, forfeit the fame 
_ Caſe. | in both, though differ in 

. degree. 


2. ' Where a Barr to an Ar- 
raignment tor another Offence. 
Ys :« Auterforts attaint of Felo- 


om \ Ny no Barr to Arraign him 
of Treaſon committed be- 
tore Felony for King's In- 

- tereſt, 


And 


Pleas to Felony. 209 

And it ſeems if Treaſon was GP-C.213- 

committed after Felony, then 

he ſhall be Arraigned of the 
_ Treaſon, for the Offence 

is different, 7 
2. Auterfoits attaint of one 

Felony baar to an Arraign= 

ment of Felony:but this barh 

theſe Exceptions : 


i. Where the firſt Attainder $.P.C.65. 165: 
1s pardoned, there he muſt | 
be Arraigned of the for- 
mer Felony, though omut- 
ted before. : 

2. In caſe of Appeal he ſhall 

be Arraigned at every one 
of their Suits, notwith- 
ſtanding he be Attainted at 
ONe Sult. | 

The like it ſeems upon In- 
dictment of Robbery , be- 
cauſe per Stat. party is to 
have reſtitution. 

2. Auterfoits conviff, and 
had Clergy after Stat. 25 
E. 3.c. 5. had been a barr 

- to an Arraignment of a- 

P nother 


Z1O Pleas to Felony, 
| nother Felony, though not 
within Clergy. Dy. 214. 
But now per Jar. 8 EL c. 4 
after Purgation, and 18 Z/. 


c. 7. burning in- the Hand , 


he ſhall be put to anſwer 
former Felonies not within 
Clergy. 

And note, he that pleads a 
Plea in barr to an Indidt- 
ment or Appeal that con- 
teſleth not the-Felony,ſhall 
plead over to the Felony ; 
otherwiſe if it  confeſſeth 
Felony, as Pardon or Re- 
leaſe. b--- 


| Par- 


ar: a 


Pardons. 


Axe either of Courſe or Right, 
ſuch are _ | 

1, Fora perſon Convict of Man= 
ſlaughter, or ſe defendenado. 

2. An Approver that vanquiſheth 
Appellee. 


Pardons of Grace , ſome things ves 
quiſite to their allowance ' per 
Stat. 


1. Per Stat. 13 R.3. c. x. Pardo 
of Murder, . Rape, or Treaſon muſt 
be eſpecially expreſſed: in the Par- 
don, otherwiſe it ought not to be 
allowed in ſuch caſes. 

2. Per Stat.1o E. }. c.2. there 
muſt be Surety of good bearing , 


P 2 others 


ZIL 


ZIT 


Pardons. 


otherwiſe Charter void ; but ſpecial 
Non obſtante may prevent 1t. 


Matter at Common Law conſider a- 
ble. 


1. Charter of Pardon no barr of 

n Appeal ;*and if party be Out- 
lawed in Appeal, and King pardon, 
he ſhall have a $czre Factzas againſt 
Appellor , who may pray Execution 
notwithſtanding fuch Pardon; but if 
ver feci, and appears not, that Ap- 


_ pellee ſhall upon -Pardon be dif- 


charged. 

2.Pardon of all Felonies 1s no barr 
to Exceptions, if the Felon be At- 
taint ; yet an Exception of all Bur- 
glaries, except the Burglary for 
which the party is Attainted. 

3. Pardon of all Attainders not 
good with a Pardon of the Felony. 
. 4- ThePardon of Felony reciting 
in the Pardon that the party is In- 
dicted, and he is not, this is void. 

5. King may pardon the burning 
in the hand in Appeal. 


Pleading 


P leading the Pardon. 


E that pleads a General Par- 

KT donby Parliament, wherein 
are Exceptions, muſt averr that he 
is none of the perſons excepted. 

But of General Pardon by Parlia- 
ment without Exception Cqurt ex 
Officio muſt take notice. 

He that pleads a. Particular Par- 
_ don, 
1. Muſt ſhew it under Seal. 
2. Muſt have a Writ of Allow- 


ance. 
3. If vary, muſt averr that the 


ſame perſon. 


Thus far of Pleas in Barr upon 
Indictments or Appeals; now 
we come to Pleas to the Fact, 


Not Guilty. 


3 1.Re-. 
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Pleading the Pardon. 
i. Regularly he that pleads any 


ſpecial matter in Barr in Caſes Capi- 
tal, that confeſſeth not the Felony, 
notwithſtanding the Plea found a- 
gainſt him, the Felony ſhall be en- 
quired of, and therefore he 1hall 
plead over to the Felony. 

2. The immediate conſequent to 


this Plea is Trial, and that is either 


| JPeers, 
By YPeers. - 
Battel. 
x. Concerning Trial per patri- 
am z and therein, 
' 1. Where Iflues tried. 
2. What Proceſs againſt Jury. 
3. Before whom. 2 
_ 4- Challenge. 
5. Evidence to be given. 
6. Verdi. * 


Trial. 
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T rial. 


” _ 
I. WW HERE Tried:.. 


x. For Trial of foreign Treaſons 
and foreign Acceſlaries , or ſtrokes 
in one County, and death in ano- 
ther, v. ſupra in Indiftments. 

For Trial foreign Pleas per Star. 
20 H.8.c. 14. made proper to all, 
32 H.8.c. 3. | 

Foreign Pleas pleaded by a per- 
ſon Indicted of Felony, and Tria- 
ble per County, ſhall be tried 
where party 1s Arraigned ; but it 
is now in Treaſon triable in fo- 
reign County by vertute of Stat. 
I & 2 Ph. © Ma. | 


P 4 Pg 
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'Terminer nor. 


Proceſs againlt Jury. 


r. Juſtices of Goal Delivery have 
their Pannel returned by Sheriff, 


. without any Precept, by a bare 


Award ; but Juſtices of Oyer and 

2. Per bon Opinion , Juſtices of 
Peace, and Oyer and Termuner, 
cannot make their Venire Factas 
to try 'any Iflve retornable the 
ſame Seſſions ;- but Juſtices of Goal 
Delivery clearly may. | 

3. It feveral perſons Arraigned 
upon an Indictment or Appeal, and 
they ſeverally plead Not. Guilty , 
Plaintiff may take out one Venzre 
Factas, or * Sunory 

4. If Venire Faczas be joint , 
__ Challenge by one drawn againſt 
all, | 

5. Though Pannel be joint, and 
Tales awarded , yet Court of Goal 
Delivery may after ſend the Pan- 
nel to prevent that Incumbrance. 


6. In 


Tales. 


6. In Appeals, if after Iflue, 
Plaintiff tries it not, a Venzre Fa- 
cias by Proviſo may be for De- 
fendant ; yet upon a Venzre Plain- 
tif may have a Tales. 


Tales. 


x. If a full Jury appear not, or 
be Challenged in F 

Appeal, Plaintiff may have a 
ales. 

2. Upon Indidtment or Appeal, 
becauſe Defendant may challenge 
_ peremptorily, 7a/es may be gran- 
ted larger then principal Pannel , 
as forty Tales, 14 H.7.7. 

2. But ſucceeding Tales muſt be 
leſs than former, unleſs the former 
be quaſhed, and then the ſame 
= pi with that which is quaſh- 
ed. 
4. If any of Jury die before 
ſworn, a new Tales grantable. 


Be- 


nditment or _ 
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Before whom. 


1. A Ni; prieus not grantable 
where King Party, unleſs prayed . 
by Attorney. | 

2. Per Stat. 14 H.6.c. pow- 
er to Juſtices of N/7 przus to give 
Judgment in Felony and Treaſon 
tried before them. 

3. Fer Jtat. 42 £.:2. c. 7. En- 
queſt in Aſſize and Goal Delivery 


may be taken before the Pannel re- 
' turned in that Court, but not in o- 


ther Caſes. 


Chal- 


ga TITS. 7 IQ 


Challenge of Array or 
- Polls. 


1.F\" X parte Regis per Stat. } 3} 
"FE. 1. c- . king fall 
Challenge without Cauſe ; but yet 
he is not compellable to ſhew 
cauſe till Pannel peruſed. 

2. Ex parte priſonarei,the Chal- 
lenge is either Peremptory, or up- 
'on Cauſe. 


I. Peremptory Challenge. 


1. Peremptory Challenge not al- 
lowable, bur when life of Priſoner 
comes in queſtion, and therefore 
not upon Collateral Iſſues. 

2. At Common Law he might 
have challenged peremptorily 35 
under three tull Juries; and if he 
challenged above , he ſhould have 


Judg- 
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Challenge of Array oy Polls. 
Judgment to be hanged, 3 H. 7. 


2 

But per Stat. 22 H.8.c. 4. made 
perpetual, by 32 H.8.c. it1sre- 
duced to 20; and now if he Chal- 
lenge above 20,he ſhall not be hang- 
ed, but his Challenge Over-ruled , 
and he put upon his Trial ; yet v2. 
Statham Coron' conty”. 

3. In Caſes of Treaſon and petty 
Treaſon, the Challenge of 35 re- 
ſtored per Stat.i © 2 P.M. co. 


HI. Challenge for Cauſe, we 
mention but 7 
1. Cauſe of inſufficiency pey St. 
2 H.5.c.3. 4D 5s. per Aun. required 
in County ; but this, as to Aliens , 
correted by 8 H.6. and ultra in 


Cities by Stat. 23 H,8. c.13. Goods 


to value of 40 7. 
2. Unindifferency. 
Indictors not to be of Jury per 
Siat. 25 E. }.C. 3. 
3. Inreterence to an Alien, me- 
dietar” lingug, where 
1. [n no Cafe Indidtor ought to 
be de medietat” lingue. 
| 2, In 


Challenge of Array or Polls. 221 


2. In Treaſon trial per medie- 

tat” lingue rep. per St. 1&2 
a Ph. © Ma. quere ad Ap- 

peal 28 &. 3. in that Caſe. 

2.1n Appeal an Alien againſt an 
Alien no meatetar” lngue. 

4. Scot no Alien, to have me- 
dietat” lingue. 

s. Jurors need not be of ſame 
Nation, but any Aliens. 

6. He that will have advantage 

_ of Traal per medtetar” lin- 
£44 mult pray it , otherwiſe 
he cannot have benefit by 
way of Challenge. Dy.304. 


. S7*- 
7. Egyptians excluded from the 
Trial per 1 © 2 Ph.& Ma. 


6&4 


Evi- 


_ JEZE 


Evidence to petty Fury. 


There muſt be two Accuſers 
or Witneſſes per Stat. x E. 6.c. 12. 
& 5 E6.c.7. and this ſtands not- 
withſtanding Stat. 1 © 2 Ph. Ma. 
c. 11. but only in Caſe of Treaſon 
for Cn Coy | 
TFoſe Witneſles muſt be only by 
hearſay. | 
2, In Caſe of Felony. E 
1. What allowed as Evidence. 
. per dtat. 1&2 Ph. © Ma. 
c.iz. © 2& 3Ph. © Ma. 
 C. 19. the Juſtices have pow- 
er to Examine Offenders and 
 Informers. | 
2, The Examination of the Of: 
tender not upon Oath , but 
Subſcribed by him. 


I [ N Caſe of' Treaſon 


3 EXs 


Evidence to petty Jury. 

.3. Examination of others muſt 
4 be upon Oath. = 

As 4: This muſt be certified by Ju- 
$7 {tices. 

1. It itbea ſmall Felony, to 


Seſſions. 
2. If it be a great Felony , 
&c, to next Goal Delive- 
r 
E; Theſe Examinations, if per- 
ſons dead or abſent, may be 
given in Evidence. 


But Prudence to have the 
Juſtice 'or his Clerk 
{worn to truth of Examt- 
nations. 


6. But Examinations taken up- 
on Cauſe of Divorce tor a 


forcible * Marriage , not al- 
lowed to be' read upon an 


ſame Marriage. 


2.BY 


Indictment upon 3 H. 7. tor 
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22.4. Evidence to petty ary. 
2. By whom. 

1+. Wite, or her. Examination, 

_ not to be uſed for or againſt. 
her Husband. p 

2. The Examination of an In- 

fant of Thirteen, nay of 
Nine, allowed in fome Ca- 
ſes. 

3. One Attaint of Conſpiracy, 
Forgery, or Perjury not al- 
lowed a Witneſs. 

4. One duly ſet on Pillo- 


ry. 


3. In what manner. 


C.P.C.219. 


1. Evidence for King always 
upon Oath , but Evidence 
for Priſoner not upon Oath; 
yet no known Law that 
reſtrains it: - But by ſome 
Statutes in ſome Caſes , E- 
vidence for Priſoner upon 
Mn, 25 34 ©. c. 4 4 


'FAc.Cc. 


2. The 
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Evidence to petty T; reaſon. = 225 
-2, The Confeſſion of the Of- 

fender taken upon Exami- 

nation , Evidence with 

Oath not of the Inform- 

of -- 


4. Where Evidence maintains __ 
the Indictment. 
i. If the Indictment be of 
a Felony at one day,though 
the Evidence be of another 
day, thie Jury rtiay find gee 
nerally againſt Priſoner, and 
leave the perſon that is in- 
tereſſed in point of time to 
falſifie ; or the Jury may 
find the . true day upon 
their Verdict, and then 
the forfeiture ſhall relate 
numer. — 

2, If the Indictment lay the 
Felony at one place, the 
Evidence proving the Fact 
at another place in the ſame 
County , maintains the In« 
dictment. 


If 
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Evidence to petty Fury. 
3. If the IndiQtment and Evi- 
dence differ in ſpecze mortis, 
'then it maintains it not as 
Inditment of Poiſoning, E- 


vidence of ſtabbing main- 
tains 1t not. | 


- But if the Indictment. be of 


poiſoning with one kind of 
Poiſon, -and the Evidence of 
another ; or if the killing 
with a Dagger, and the Evi- 
dence is of killing withaStaff, 
there it maintains the In- 
ditment , for it agrees in 


{\ubſtance and kind. 


The like of Acceſſary before, 


though Poiſon or Weapon 
differ. | 


4. Indittment that 4. gave 


a mortal blow, and .B. C. 
and D. were preſentes a= 
bettantes, Evidence that 


 B. gave the blow, and 7. 


C. and D. preſentes & a- 
bettantes, yet it maintains 
the Indictment. 


5. In- 


Evidence to petty Fury. £295 < * 
5. Indiatment of A. as Acceſ- 
fary to B. and C: Evidence 
proves him only Attellary _ 4 
to B. maintains the Indic. 9 *54chets: 
-. meat. | 
6. Indictment of Murder, ex 
- malitia precogit”, Evidence 
of malice in Law, as kil- 
ling an Officer without pro- 
vocation, yet maintains the 
Indi&tment. 
7. Evidence upon Statute of 
ſtabbing, 21 Fac. Evidence 
that the dead ſtroke firit, 
yet Evidence to mantain 
Indictment, 23 Car” Hows 
_ ards. 
8. Two Indicted as Principals , 
Evidence proves one as Ac- 
ceſlary betore, he ſhall be 
diſcharged of that Indict- 
ment. 28 H. 8.5. 
9. Vid. Stat. 21 Fac. c. 27. Mo- 
ther endeavouring to conceal 
the death of her Baſtard- 
child, ſhall ſuffer death as in 
caſe of Murder , unleſs ſhe 
prove by one Witneſs that . 
Q 2 Child 
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Evidence to petty Jury. 
Vie dens born _ 
Vide . 17 Cay. i#fne, for 
the further Relief of his 
Majeſties Army in the Nor- 
thern parts, A&& continued 
till end of next Sefſions;con- 
tinued over till ſome Act of 
Parliament for their continu» 
ance or diſcontinuance. 


» 
”" 6 


V ms 


\/ ERDICT in Caſes Capital. 


7. It muſt be given, and Jury $:.p. c. 165. 


cannot be diſcharged till it be g1- 
Ven. 

2. It muſt be given openly in 
Court , and no privy Verdict. 

2. It may be found Specially, 
25 an Inditment of Murder , the 
Jury may find him Guilty 


1. Of Manſlaughter. 
2. Per Infortunium. 
3. Je Defendendo. 


But then 1t muſt find the man- 
ner of it, that Court may Judge 
thereof; ſo to the value or man- 
ner of the Larceny. 
T2 Q 3 Now 


Verditt. 
Now we ſhould come to 'Trþ 


Pattel. 
By 


. Proceſs. | 


Vide "I POFY Froceſs there: 
of, C. P C. 27. 
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en 


| Pudement in ſeveral Ca- 


ſes. 


l. | x High Treaſon. ' 


In all Caſes, except Counter- c.p.c. 218, 
feiting Coin, Drawn, Hang'd , 219, 
Entrals taken out and burnt, Head 
cut off, Body quartered, and Quar- 
ters hang'd up. 


2. In Connterfeiting Corn. 
Drawn and Hang'd; but the 


Judgment of Women in thoſe Caſes 
is Drawn and Burnt. 


Q 4 IT. It 


Fudgment in ſeveral Caſes. 


II. In Petty Treaſon. 

For a Man, Drawn and 
Hang'd. 
2. For a Wontan Drawn and . 
Burnt. 

I. Ts Felony. 


Hang'd till Dead, and this can- 
not be altered by King to Behead- 


- jn g- 
IV. In Petty Laroeny. 
To be Whipt, Forfeits Goods. 
V. Death per Infortunium. 


No expreſs Jud ment, et For- 
Fits Goods. J 4 4 


VI. Death ſe defendends. 


No expreſs Judgment , yet For- 
feits Goods. J , if 


Mi, 


Fudgment in ſeveral Caſes 


Miſpriſion of Treaſon. 


Forfeits Goods, Forfeits Profits of : 
Land, during Lite perpetual Impri- 4 
ſonment, -2Y 
 Videfor Seiſure of Goods. 

1. Not before Inditment. 
2. Not removed before At- 
 taindsx. 
I A. 3. C. 3. 


—_ 


F alſifying of Attainders. 


1. TD Y the Party, by Writ of 
Error. | 
2. What others may-falſifie it ? 
1. A Purchaſer may falſifie an 
| Attainder of the Felon by 
Outlary or Confeſſion 1n 
this point, if he Purchaſe be- 
fore Attainder , and after 
 timeof Felony ſuppoſed, 
2. A Purchaſer meſne between 
the time of Felony com- 
mitted and the Attainder, 
by Verdi& cannot falſifie in 
4 point of Offence, but he 
may for the times. 
3. If Attainder was by ſuch as 
| had no good Commiſiion , 
the Party himſelf may fal- 
ſifle Attainder, Caſ. Com. 
Leices?. 
LY 4,1f 


Falſifying of Att atnders. 235 


If the Principal Aggainted, 
and then Acceſlaxy and 
Principal reverſe the Attain- 
der, the Attainder of the 
Acceſlary is eo zpſo avoided, 


- and his Heirs may have 


6. 


T4 


Mortdanc* againſt Lord per 
Eſcheat. | 
Aettaint of Treaſon, and 
then the Treaſon is par- 
doned by Act of Parlia- 
ment , the Party or his 
Heir ſhall falſiffe Attain- 
der. | 
In Caſe of Goods 
Fugam fecit found by Coro- 
ner cannot be fallified, 
though upon his Arraign- 
ment it be found he did nos 
fly; but if Indictment be 
void or inſufficient,no For- 
feiture. OO Wi 
. A man Indicted before Ju- 
ſtices of Oyer and oy NOT Oe 
ner acquit by Verdict, and 
found he fled, and the par- 
ticulars of his Goods found, 
they may be Traverſed: 
: 3. De- 


256 Fal/ifying of Attainders. 

2. Default till Zxzgenr, though 
after acquitted, Goods For- 
feited ; for it isa fugam fe- 

cat in Law. | 

Bur if the IndiAtment, Appeal, 
or Proceſs inſufficient, their 
Forfeiture ſaved ; ſoif it be 
reverſed by Errour, or par- 
doned before E#:gent. 

Memorandum, Flight or Ex:- 

_ gent in caſe of Petty Larce- 
ny, Forfeits Goods. 


Ex- 
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Execution and Reprieve. 


0s XECUTION muſt be C.P.C.212, 
purſuant to Judgment, and 217: 

cannot be altered by King, as 

from Beheading to Hanging. 


2. But King may pardon part 
of the Execution; as in Treaſon, 
he may pardon all þut Behead- 


ing. 
. It muſt be done by proper 
 Olcer; 


4. If a Woman, Convict of C.P.C.17.207, 
Treaſon and Felony, be quick **<29% 
with Child , ſhe ſhall have one Re- 
prieve, but not ſecond tune. 


"O77; 


233 Execution and Reprieve; 
Tn eft trove culp” de Treaſon, 
Felony, &c. 6" Reprieve devant 


Judgment Roy Mort” uncore  Judg: 
ment poit. 
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- Books printed for Richard Tonſon. 
TT "HE Conrtiers Calling;ſhewing 

| the ways of making aFortune, 
and the Art of Living at. Court. By 
a Perſon of Honour. Price rs. 6 4. 
| 4 Don Carlos, Prince of Spain. By 
Thomas Otway. Price i Ss. 

Titus and Berenice, a Tragedy, ' 
with a Farce. called The. Cheats of 
_ Scapin.By Thomas Otway. Price x s. 

Antony and Cleopaira,a Tragedy. 
By Sir Charles Sedley,Bar.Price x s. 

Circe, a Tragedy.By Chav. Dave- 
nant, L. DD. Price 1 s. 

The Portugal Hiftory;or,a Rela- 
tion of the Troubles that, happened 
in the Court of Portugal, in the 
Years 1667 and 1668. By $'P.Eſq; 
Price 3 s. | 

The Art of making Love;or,Rules 
for the Conduct*of Ladies and Gal- 
lants in their Amours. . Price 1 s. 

A Trcatiſe concerning Statutes , 
or Acts of Parhament : and the Ex- 
poſition thereof. By Sir Chr. Hatton, 

late Lord Chancellour of Zngl2nd. 

Price I £. 
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The Life -of- the Valiant and 
LearnedSir Walter Raleigh Kt. with 
his-Trial at Winchefter. In Octavo: 
Price 2 s. | ; | 
Alayches Actions forSlanders and 
Arbitraments: And alſo certain 


F 
£ 


Queries, with the Books cited Prp.-.. 
t&© Con ; very uſeful for Students ir 


the Law. By 7. M. of Grays-Tnn 
Bariſt, Price 3 5. | 
Reports, or New Gaſes, taken in 
the x5, 16, 17, and 4874 years of K. 
Charles I. By Jo. March of Grays 
Ins Bariſt! Price 3 s. 6 4. 

Tranſatftions in Chancery,both by 
Practice and Preſidents , with the 
Fees thereunto belonging, and alſo 
Special Orders in ordinary Caſes. 
By W:ll. Tothil, late one of the Six 
_ Fanny I S604. RO 
he S:ege of Babylon,a Tragedy. 

By | of Shs -Efa: Price I 4 
_ The Tragedy of the Lai# Age, &c: 
In a Letter to Fleetwood Shepheard 

Eſq; In Otavo. Price x s. 64. 
Edgar, or The Engliſh Monarch, 

a Tragedy. Both by Tho. Rymer of 
Grays-Inn Eſq; Price 1 S, 


